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qiiein  to  Dens  eflfe 


JuStf  et  humana  qnS  parte  locatw  es  in  re»  Firs*  Sat,  5, 


^j/^a^Yuj    , 


PARI?    THE    PlRSti 

Of  the  Liaws,  as  referred  to  Persons 


DIVISION  THB   FIRST. 


LECTURE      L 

Of  the  antiquity  of  the  Bngiifh  legijlatufe^ 

HAVING  •  fe\reral  yiars  ago  fubriiif ted 
to  public  peruf^l  thofe  difcburfes,  which 
formerly  cbnftituted  the  fix  firfl  ledttires  of 
taiy  annual  cduffe^  I  fliall  tdke  the  libei'ty  of 
teferring  you,  gentlemen,  to  that  *  work,  as 
containing  a  difcuilion  of  fuch  prelimihary  to- 
pics a^  I  judged  a  proper  introduftioti  to  the 
ftudy  in  which  We  are  engaged ;  at  the  end  of 
which  alfo  fome  account  is  given  both  of  the 
manner  and  general  plan  of  the  whole  under** 
taking* 

^  I  have  preferved  ike  fltle  of  oral  addreii  to  the  andicQCe  ip 
die  Vinerian  fchooli 
^  filem.  of  jurifprnd*  1783. 


Z  Of  t&e  antiquity  of         lect.1^ 

Wc  are  now  to  enter  on  the  firft  general 
head  of  the  plan  there  delineated,  which  pro- 
pofes  to  treat  of  the  laws  as  referred  to  Per- 
sons. I  do  not  affix  to  the  word  Perfons 
its  popular  fignification  merely,  but  by  a  me- 
taphor, originally  affumed  perhaps  from  the 
drama,  and  according  to  the  ufe  of  it  among 
the  Roman  jurifts,  intend  to  exprefs  that  part 
or  character,  which  every  man^  and  every  fo- 
ciety  of  men,  is  invefted  with,  cither  by 
nature  or  poiitive  inflitution* 

Perfons  therefore  may  be  divided  according 
to  their  natural,  and  their  civil,  capacities* 
We  may  confider  them  fuch  as  they  are  by 
the  law  of  nature,  or  fuch  as  they  become 

■ 

hy  the  laws  of  civil  fociety.  I  fhall  not 
however  purfue  any  farther  this  diftinftion; 
but  fliall  treat  of  them  in  one  view,  as  objects 
of  the  laws  of  England;  which,  in  general, 
fecure  and  inforce  the  natural  rights  of  in- 
dividuals  fo  far  as  is  confiftent  with  the  public 
and  common  welfare,  and  reftrain  them  only 
where  neceffity  requires  it. 

in  the  large  fcnfc  I  have  described,  PcrfonSi 
may  well  comprehend  the  various   rektions' 
and  diftindlions  of  men  in  civil  life.    Of  thefe 
relations,  that  of  perfons  governing  and  go- 
verned. 


tEcft  ii       iAe  Englijh  iegijlature.  3 

Verned,  or  tnagiftratcs  arid  fubjcdts,  will  firft 
occupy  our  attentiont 

In  my  difcourfe'  on  tke  feveral  fpecies 
of  magiftracy,  I  have  coniidered  civil  domi- 
nion as  properly  dif1:inguiihable  into  three 
kinds^  legiflative,  executive^  and  judicial. 

Of  all  kinds  and  degrees  of  authority, 
which  man  may  exrercife  over  man,  the  le- 
giflative  is  the  moil  auguft  and  fupreme :  as 
I  have  before  ren^rked  in  the  fame  little 
treatife  juft  referred  to^  in  which  its  general 
nature  and  properties  are  difplayed. 

The  authors  of  the  Parliamentary  Hiftory  ' 
rafhly  maintain,  '  that  in  all  nations  of  the 
world,  hitherto  known,  and  in  all  ages>  the 
laws  they  were  governed  by  were  firft  made 
by  the  advice  and  confent  oi  general  ailem- 
blies^  and  then  promulgated  to  the  whole 
community/  A  power  of  legiilation,  I  mean 
the  authority  of  ifTuing  not  only  temporary 
and  occafional  ordinances,  but  durable  and  ge- 
neral laws,  is  indeed,  in  the  hands  of  a  iingle 
perfon,  an  alarming  excefs  of  dominion.  Such 
however  was  undoubtedly  exercifed  by  the 

•  ZVm.  of  jar.  lea.  III.  4  Vol.  i.  2. 

B  2  Romaa 


4  Of  the  antiquit]f  of        lect  I » 

iloman  emperors  in  their  Lex  *  Edidtalis ; 
though  they  avowedly  claimed  it  by  grant 
from  the  people,  conveyed  in  that  inftrument 
called  Lex  ^  Regia>  and  containing  a  formal 
furrender  of  thofe  liberties^  which  had  long 
before  been  in  faA  extorted  from  them. 
This  Roman  inilance  of  a  fingle  pcrfon  hav- 
ing the  power  of  enafting  ftable  and  uni« 
ycrfal  laws,  was  the  moft  abfolute  fovereignty, 
that  in  any  diftant  age  or  country  (for  I  avoid 
fpeaking  of  modern  times  in  this  refpe^)  can 
be  accurately  traced.  In  eailern  countries, 
the  antient  and  efl^blifhed  &ats  of  deipgdih), 
the  laws,  properly  fo  called,  fecm  for.  the 
mod  part  to  have  been  immutable,  by  what-- 
ever  authority  they  were  originally  fram^; 
and  the  ^  decrees  of  the  monarch  were  chiefly, 
perhaps,  of  a  temporary  and  occafional  kiiyl, 
and  built,  like  royal  proclamations  amongft  us> 
on  fome  prior  foundation  that  gave  them 


*  Tayl.  cfv.  law, 

^  Ind.  L  1.  t.  2.  §  6.  Tayl*  av.  law««-«i—Y^  th«  A/S^oaljsse- 
iftence  of  any  fach  inftrument  is  difputed.  Gibb.  hill.  vol.  iv» 
344-  •■        '         ?         . 

:  I  Conf.  tke  bool;  of  Dan.  c.  m.  and  vi.  Of  the  two  idola- 
trous decrees  referred  to,  the  latter,  which  had  the  concurrenoe 
of  a  great  council,  is  fpoken  of  (in  the  Septuagint  verilon  par- 
ticularly) at  a  firmer  ordinance:  or  the  AiTyriaa  monarchy 
Slight  be  mace  deilpotic  than  the  conllitttUon  of  the  M^es. 


their 
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their  validity.  The  antient  ^  kings  of  Greeccr 
(certainly  in  general)  claimed  no  legiflative 
power,  nor  did  thofe  of  RomCi  except  the 
laflr,  which  contributed  to  his  expuliion  ^  Bu  V 
Without  any  farther  digrefiion,  it  may  now  be 
proper  to  contemplate,  what  more  concerns 
lis,  the  legiflative  conflitution  of  our  own 
country. 

Aniid  all  the  darknefs  in  which  antiquity 
has  involved  this  fubjedt,  and  the  intricacies  in 
whibh  it  has  been  etntangled  by  the  pi^jij^ices 
of'!fen9b  contMver&tl  w^rs^  it  feems  highly 
ptt)bable^  that,  the  age  of  the  Britons  wad 
more  democratical  than  the  Saxon  times,  and 
thofe  times  more  fo  than  the  reigns  of  the 
Norman  princes.  For,  beiides  the  credit  due 
Id  the  hiftorical  lights  which  confirm  this 
id^r  t^re  were  two  caqfes,  which  muft  have 
ifWi^rfbHy  operated  to  fuch  efFccft :  a  fuccefs- 
ful  invafion  in  each  inflance,  and  in  the  latter 
the  more  abfolute  and  coniplete  reception  of 
itodai  ^  pfirtciples,  firongly  tended  to  aggran- 
dize the  fovereign  and  nobles  at  the  expence 
tf  the  lower  orders  of  the  community. 


*  Cf.  Stj.  b.  &  p.  I.  I.  c.  3.  §  8,    Montefq,  fp.  of  kwsj 

\>.  )i»  c.  rit         *  Ibid,  q.  12.  *  61cm.  of  Jw;.  lc^«  V. 

B  3  Mr* 


^  Of  tbe  antiquity  of         LECT,  l\ 

Mr.  Pettyt,  in  the  beginning  of  the  pre&ce 
to  his  Rights  of  the  Commons,  cites  out  of 
Xiphilin,  the  old  Latin  tranflator  of  Dio  Caf- 
£us,  this  pafTage^  wh]>h  opcurs  in  the  l;fe 
pf^Sevcrus,  ^^  Apud  hos  (Britannos)  populuf 
magna  ex  parte  principatum  tenetJ'  The 
icnfe  of  which  fcems  fufficiently  clear.  Yet 
Dr.  Brady,  in  his  anfwer  to  Pettyt,  near  th? 
beginning,  infifts,  that  we  ought  to  reftrain  \% 
to  the  chief  or  great  men.  However,  the 
word  AnjfMKoulivJou  in  the  original  text  puts 
this  matter  out  of  doubt,  fo  far  as  the  credit  of 
Dio  is  allowed.  The  expreffions  of  Tacitus^, 
in  his  life  °  of  Agripola,  which  are  cited  on 
the  contrary  fide,  namely,  ^'  Britanni  ol\m  re^ 
gibus  parebant^  nunc  per  principes  faSHonibus- 
et  jiudiis  trahuntur^'  appear  evidently  defcrip- 
tive  of  the  difpofitions  of  our  countrymen 
at  different  periods,  and  not  to  afcertain  any 
thing  like  a  conilitutional  form  of  gpvernmenti 
nor  by  any  means  to  confute  this  very  ppor 
bable  opinion,  that  among  the  Britons  there 
exifled  legiilative  aiTemblies  of  the  dempcrati-? 
cal  kind. 

I  come  now  to  the  Saxon  asra;  at  which 
timci  if  vy^c  give  credit  to  a  large  body  of 

\  Dio.  L  kxrL  c.  12.  f^  C«  12. 
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our  moft  learned  lawyers  and  antiquarians^  we 
muft  believe  that  the  people  bore  a  confix 
derable  part  in  the  governnient.  In  the  ac- 
count of  the  conventions  of  thofe  days^  the 
people  and  their  aflent  are  fometimes  exprefsly 
mentioned''.  The  word  piran^  •*  witan/' 
(fapientes)  "*  which  fo  frequently  occurs  in  the 
laws  themielves,  feems  to  include  the  com«- 
monalty,  or  pcrfons  inferior  to  nobility^  or  fuch 
at  leail  as  did  not  owe  their  legiilative  capacity 
to  birth  or  pofleiiions.  Thus,  for  inftance^  in 
the  preamble  to  the  laws  of  king  Ina,  they 
are  fpoken  of  in  addition  to  the  ealdorman- 
num,  or  great  men,  and  are  called  the  eldefl: 
wife  men  of  the  king's  people.  There  is, 
befides^  mentioned  the  prefence  of  a  great  fo- 
ciety  or  congregation  of  the  fervants  or  mi« 
nifters  of  God ;  fo  that  if  we  confine  thefe 
latter  words  (according  to  Sir  Henry  Spelman's 
interpretation)  '  to    the   ecclefiaflical  order, 

there  appears  no  occafion  for  retraining  the 

• 

*  V.  pref*  Ruff.  Statutes  and  LL.  Wihtraedi  in  prooemio. 
Wilk.  LL.  Anglo-Sax.  p.  lo.  The  tranflator  of  the  Mirror^ 
in  his  preface,  cites  the  following  pailage«  as  applied  to  the  Saxon 
times,  **  Turn  Jemum  Uges  *um  et  vigor  em  babuemntt  cumfuerunt 
mm  Budb  it^utm  fid  firmatm  affr^batime  communitatfs,**   £d« 

*  Galium  mmum  pitum,  Wilk,  LL.  A«  S.  34.  €alle  hif 
psan.  Ibid.  104. 

f  Cl«  V.  Parlamentoffl. 

B  ^  former 
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former  expreffion  alfo  to  the  clergy.  Thus 
likewife  the  defcriptjon  of  great,  general,  or 
common  council  of  the  realm»  as  in  the  laws  ^ 
of  king  Athelftan  (which  ar&  declared  to  be 
made  ^  in  tnagnd  fynodoj  in  qui  erat  archie^ 
fifcopus  Wulfbelmusy  cum'  omnibus  nohilibus 
tt  fapientibusy  quos  Mtbelftanus  rex  cangre^ 
gavit/')  this,  I  fay,  and  fimilar  accountg, 
ftrongly  denote  an  afiembly,  not  confiding 7)f 
prelates  and  nobles  only,  who  in  the  Saxbn 
times  were  not,  I  believe,  very  numerous,  btit 
including  others,  in  this  legiflative  body;  of  in-- 
ferior  rankf 

Sir  Edward  Cpke  cites  •  tjtic  leiger  book  of 

an  old  monaftcry >  relating  to  a  convention  undey 

■  ■        •      .  ■  '    >* 

king  Canute  of  a  very  mixed  multitude,  whp 
are  faid  to  have  given  their  affept  to  an  ordir 
nance  fhen  made  in  favour  of  that  religious 
houfe.  If  the  credit  of  this  monkifli  an-, 
fialift  fhould  be  impeached  by  fuppofed  par-? 
tiality  to  the  immunities  of  his  own  fociety, 
^e  narrative  may  at  }eaft  in  fome  meafure 
{hew  the  idea  traditionally  received  of  the 
gaxpn  ponftitution  from  early  times,    QtherS| 

fl  Wil|k:.  LL»  A*  S.  p.  jSi.     So  likewife — «<  ^admunduf  r^^ 
fongregiwit  magnam  fynidum^  Vc."     Ibid.  7«« 

'  Pjrcf.  to  ix.  Rep. 

U 
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k  is  trae>  ha^e  avowed  different  fentiments,  and 
have  diought,  that  in  the  Saxon  age  the  king* 
the  fiiperior  clergy,  and  the  nobles,  held  the 
lower  orders  intirely  in  a  ftate  of  abjed  vaflalage 
and  fulsjedtion:  but  this  opinion  refts  more 
OA  pofitive  zSknion  than  deliberate  reaibning. 
I  ihall  however  fubjoin  an  argument,  which, 
tliough  at  firft  fight  it  may  (eem  to  prove  too 
mudi,  is  not,  I  believe,  eafily  overthrown. 
Boroughs ',  or  towns  fending  members  to  par- 
liament, are  unqueftionably  an  antient  and 
immenlorial  part  of  our  conftitution,  and  gave 
rife  to  burgage  tenure,  which  withftood  the 
revolution  occafioned  by  adopting  the  feudal 
fyftem«     I  cannot  pretend  to  aflert,  that  bur- 
gfige  tenure  prevailed  no  where  except  in  towns 
fending  members  to  parliament.     But  there 
are  many  boroughs,    the  reprefentatlves   of 
which  now  fit  in  the  great  council  of  the  na- 
tion, and  which  have  been,  as  far  as  can  be 
difcovered,  of  little  repute  fince  the  conqucft ; 
and  as  to  the  antienteft  of  them.  Sir  Edward 
/Coke  afliires  us,  he  can  difcover  no  traces 
when  they  were  endued  with  that  privilege. 
^   Neither  does  the  argument  ftop  here:  for 
fjborouehs  in  antient  demefne,  which   were 

"  Lit.  %  164;    >  f  Fref,  to  ix.  Rqp*  f  Lamb. 

/^rc]BOii»p«258t 

the 
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the  eilate  of  the  crown  in  the  time  bf  Ed- 
ward  the  confefTor,   or  of  William  the   con- 
queror, are  exempted  by  immemorial  ufage 
and  prcfcription  from  the  charge  of  fending 
members  to  parliament^  and  of  contributing 
to  their  expcnces,  as  was  formerly  incumbent 
on  the  conftituents.     This  immunity  affords 
a  plaufible  prefumption,  that  other  boroughs 
before  the  conqueft,  however  fmall  the  nuni* 
ber  might  then   be,    were   obliged  to  fend 
members;  fuch  at  leaft  is  the  conclufion  of 
Lambard  %  Dugdale  ^  and  Coke  * ;  and  their 
whole  argument,  taken  together,  is  undoubt* 
cdly  of  very  confiderable  force ;  however  it 
may  thwart  the  opinion  of  many,  and  perhaps 
the  more  general  perfuafion,  to  the  contrary. 
Still  I  am  fpeaking  only  of  the  fubftance  of 
the  Jthing,  not  afferting,  that  the  forms  or 
the  language,  now  familiar,  were  then  in  ufe  j 
but  conjefturing    only,   that  in   thofe  days 
laws  were  framed  and  advice  given,  in  part, 
by  a  community  coUefted  or  deputed  frcMU 
various  towns  and  diftridls  of  the  realm  j  and 


'  ArchioQjp.  259* 

7  Orig.  jurid*  c.  5.-— nrHe  indeed  feem3  to  rely  lefs  on  LanK 
bard's  reafoniogf  than  on  the  laws  of  Edward  the  confeflor 
)>cing  faid  to  be  made*  a  re^fp  karonibus^  et  fOpiUo. 

f  iVef.  to  ix.  Rep, 

that 
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that  fuch  were  the  pirum  or  piran^  the  elder 
wife  mco  of  the  king* s  people. 

« 

We  are  now  arrived  at  the  age  of  the  Nor-. 
fnan  conqueror;  which  title  Sir  Henry  Spel« 
man  interprets  *  to  fignify  the  acquirer  of  pro- 
perty or  dominion  by  any  other  means  than 
hereditary  defcent.  When  this  invader  had 
fucceeded  in  his  enterprize,  a  new  face  of 
political  a^rs  appeared ;  and  aiTumed  power 
greatly  erafed  the  model  of  Anglo-Saxon  li- 
l^crty.  The  feeds  of  mifchief  were  fown,  but 
feem  not  to  have  fuddenly  fprung  up  to 
itrength  and  maturity.  On  the  contrary^  in 
the  fourth  ye^r  of  his  reign  twelve  men  were 
c:le€ted  and  returned  out  of  every  county  to  af- 
certain  the  laws  of  the  kingdom ;  and  though 
porhaps  the  fceptre  overawed  their  refolu- 
)utions>  and  thefe  advifers  were  permitted  to 
certify  only,  rather  than  to  ordain,  yet  Sir 
M^thew  Hale  ^  infifts,  that  this  convention 
appears  tp  |?e  as  fufficient  and  efFe£tual  a  par- 


•  WUk.  LL.  A.  S.  285. 

*  Hift.  com.  law,  c.  5. The  term  «  parliament*'  is  of 

more  recent  ufe^  bat  Sir  M.  Hale  confiders  the  fubftance,  and 
^ot  the  name.  It  is  not  to  be  wondered  at»  that  the  cities  and 
Jx>roaghi  ihould  not  then  demand,  what  was  confidered  as  » 
l^nfthen  b  moft  places*  Prvnn.  axumad.  32* 

m 
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liament  as  ever  was  holdeh  in  England.  There 
is  alfo  authentically  extant  %  an  inftance  of  an 
ordinance  or  ftatute  pleaded  and  allowed,  which 
in  the  place  referred  to  is  faid  to  have  been 
made  in  a  parliament  of  William  the  con- 
queror, but  indeed  by  the  king,  the  arch- 
bifliop  of  Canterbury,  and  all  the  other 
bifhops,  and  the  earls  and  barons,  without 
any  mention  of  the  commons. 

It  muft  not  be  diffembled,  thaj  in  moft  of 
the  iucceeding  reigns,  the  authority  of  the. 
conampns,  whatever  it  had  been  before*  was 
^unjs:  into  uiuQticed  obicvirityi^  af)4  that  of 
the  lords  was  at  times  little  exercifed  as 
,a.  p»rt  of  the  legUktur^,  though  their  in^ 
flucnce  was  fufficiently  exorbitant.  There 
Mrereindeedfr^queut  councils  or  conventioa^ 
at  whjch\the 'prelates  atid  lords  were  prefcnt; 
but  it  doe$  not  certainly  appear,  that  the 
commons,  except  perhaps  in  the  reigns  of 
H@iuy  1/  aod  John%  co-operated  with  them^ 

}..*..  AX 

^  Yearb.  2\  £.  III.  60.  a.  b* 

*  Seld.  t.  hon.  c.  v.  §  20.  «<  wdverfut  fepidus,*  ice.  at  tvHich 
convention  of  H.  I.  laws  were  made.  Some  tlunk  (v«  aath, 
cited  I  Pari.  hifL  j.)  tha(  this  was  th^  commencement  of  the 
commons'  right;  but  with  little  reafon»  for  this  king  ^ffe^d  t^ 
9'eftore  the  antient  conftitution.         • 

*  ^  7*be  prdkription  made  ip  the  8th  year  of  £.11.  by  tho 

burgefle$ 
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At  conventions  In  the  beginning  of  the  reign 
of  Henry  the  third,  we  find  mention  made  of 
^hers  who  were  prefent  befides  the  prelacy  and 
liobility.  But  the  famous  flatute  of  Magna 
Chartaj  both  at  its  making  and  confirmation^ 
more  refembles  a  federative  treaty,  than  an  ad: 
of  the  legiilature :  and  as  to  the  pi^ovifions  of 
Merton^  which  are  received  as  law^  it  is  ob«- 
fervabie,  that  of  the  lords,  the  archbiihop  of 
Canterbury,  the  bifhops  of  his  province,  and 
the  major  part  only  of  the  earls  and  barons  were 
prefent;  and  it  is  declatied,  ^^  Ita^ prwifum 
fM  S$  cmcejfum^  tarn  a  prediSHs  archiepifco^ 
pis,  epifcdpis,    ccmitibm,  baronibus,    quam  ab 


btttgefttf  of  St  AlbftA'S'to  depote  two-  members,  asthef 
had  ^e  in  the  time  of  £«  I.  and  hiA  progemtorfy  accofd* 
isg  to  propriety  of  langoage*  carries  back  the  prefent 
jn^de  of  reprefentation  at  leaft  to  die  reign  of  Jelm.  For 
this  the  ParL  hift.  voU  i»  4,  5.  ekes  Seld*.  U  hon«  709: 
but  I  have  foand  no  fach  paflage  there*  though  I  har# 
lesi^led  feveral  ecKtions.  ^  R.  Job,  in  Angliam  ex  N^r* 
.fu»nia»  Mt  ili3wm  eft%  reverfut  parliamentum  fuun^  ufqut  Lin^ 
inluiam  c^wuttanterat.*^  J.  Bromtcm  bt«  x  fcript.  chron. 
pMSpe  to.  [In  the  preface  to  this  coUeftion»  Bromton  is 
£ud  to  have  written  as  earl/  as  the  reign  of  £.  Ill;  bat 
toden  dt  x  firipi.  fpeaks  of  his  age  as  unknown.]  It  wais 
therefore  at  this  national  convention  at  Lincoln  that  K.  Wil- 
liam of  Scotland  ''  did  homage  *'  coram  optimatiBus  uiriu/qui 
t^iH  tt  tjnni  populo.  Knighton  int.  x  fcnpt.  fob.  print, 
regm  R*  Job* 
r  St.  Mert.  to H.  III.    i  Pari.  hxft.  jf*  31.. 
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ipfo  rege  et  aliisJ'     Near  the  latter  end  ot 
the  fame  reign  we  meet  with   occurrences 
more  exciting  our  attention.      In   the  year 
1264,  Simon  Montfort,  earl  of  Leicefter,  who 
then  held  his  Ibvcreign  a  prifoner,  caufed  pre-* 
cepts  to  ifluc  in  the  king's  name  for  eledting 
knights,  citizens,  and  burgefTes,  much  in  the 
prcfent  mode.     The  authors  of  the  Parlia- 
mentary Hiftory  ^  tell  us,  "  it  will  be  in  vain 
to  expedt  to  find  any  traces  of  the  antient 
Englifh  conftitution  of  parliaments   from   a 
convention,  fummoned  at  the  arbitrary  will  of 
a  rebel,  and  compofed  of  fuch  as  would  beft 
ferve  his  purpofes,  none  elfe  being  called  to 
^t."     This  feems  a  very  hafty  and  inconfi- 
derate  way  of  judging.     It  is  a  plain  and  ma- 
nifeft  faft,  that  what  was  then  tranfaded  is  a 
model  of  the  prefent  fyftem.     In  that  feafon 
♦of  tumult  and  civil  confufion,  it  is  hardly  pof- 
fible,  that  the  fabric  of  the  Englifh  confti- 
tution could  be  fuddenly  invented  and  reared^ 
that  the  parliamentary  boroughs  could  be  fb 
ceadily  fixed  upon,  and  that  they  fhould  be 
generally  difperfed  throughout  the  kingdom 
with  a  perplexing  inequality,  and  not  fuch  aa 

t  Vol.  i.  67.— This  fentiment  is  adopted  from  a  very  bi« 
gotted  hiftorian.    Carte's  bift.  £ng.  vol.  ii.  15  !• 

can 
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can  be  accounted  for  on  the  ground  of  party, 
and  which  therefore  is  a  corroborating  proof 
that  the  precepts  were  not  iflued  according  to 
a  new  and  arbitrary  fele^on  ^.  If  the  carl 
had  not  meant  to  reftore  the  antient  form 
of  government,  a  rcprefentative  body  of  twelve 
knights  from  every  county,  according  to  the 
precedent  in  William  the  conqueror's  reign, 
would  probably  have  better  anfwered  his  de- 
figns.  And  this  would  have  been  a  popular 
meafure,  as  being  a  great  eafe  to  the  many 
boroughs,  according  to  Sir  Edward  Coke's  ac- 
count, fallen  into  decay,  and  on  which,  we  can 
hardly  fuppofe,  the  earl  was  at  this  time  impof- 
ing  a  new  burthen  *.  Whatever  arts  were  in 
hdi  ufed  to  procure  the  return  of  reprefentatives 
devoted  to  the  earl  of  Leicefter's  inclinations, 
nothing  of  that  fort  appears  in  thefe  precepts; 
and  they  may  be  aptly  cited  to  fhcw  the  anti- 
quity of  our  conftitution ;  which  about  this 
period  fcems  rather  to  have  been  revived, 
than  created,  unlefs  we  fuppofe,  without  any 


^  The  record  does  not  fpecify  the  parliamentary  boroughs^ 
bot  fpeafei  of  them  ai  eftabUftied  and  kjiovya.  V,  poll.  16. 

*  For  die  charge  of  fending  members  to  parliament  was  int 
law  confidered'  as  a  duty  or  fervice,  and  was'  therefore  not 
loft  or  abro|;atedj  as  a  frandufe  may  be>  by  difttCib  Prymio 
Kg.  of  writs,  1 1 81,  a. 
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pretence  for  it,  that  this  whole  record  is  a. 
mere  forgery.  The  entry  of  the  mandates 
for  the  return  of  knights,  citizens,  and  bur^ 
geifes  is  in  the  following  words  ^ :  ^*  Item 
mandatum  ejifngulis  vicecomitibus  per  jingliantf 
quod  venire  faciant  duos  milites  de  kgalioribus 
probioribus  et  difcretioribus  militibus  fngulorum 
comitatuum  ad  regem  Lond.  in  oEtab.  prcediBis 
in  formd  Jiipradiitd :  item  in  forma  pradiStd 
fcribitur  civibus  Ebor.  civibus  Lincoln,  et 
cceteris  burgis  Anglia ;  quod  mitt  ant  in  formd 
prcediEtd  duos  de  difcretioribus  et  kgalioribus  et 
probioribus  tarn  cvoibus  quam  burgenfibus  fuisJ^ 
This  not  being  the  narrative  of  a  hiftorian, 
but  the  language  of  a  record,  authenticating 
a  coeval  fa<5i:,  ilrongly  intimates,  that  it  was 
known  and  fettled  what  towns  were  boroughs, 
otherwife  there  would  appear  fome  contem- 
porary traces  of  their  creation.  It  is  there- 
fore apparent,^  that  the  reprefentative  fyflem 
was  not  at  that  time  intircly  a  new  device« 
Had  it  been  fo,  it  is  not  probable,  confidering 
the  power  of  the  nobles  and  their  contempt 
for  the  lower  orders,  that  the  pradice  would 
have  been,  as  it  indifputably  was,  fhortly  af- 
terwards renewed  and  confirmed.  It  being 
admitttd«  th^n,   that  the  fyflem  was  more 

^  Rym.  foed,  toL  L  803, 

antient 
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antient  than  this  earVs  procedure^  it  follows 
as  a  plaufible  fuppolition,  recolle<fting  what 
has  been  before  faid  concerning  boroughs^ 
that>  before  the  conqueft,  populous  cities  and 
towns  deputed  fome  of  that  mixed  and  nu- 
merous affemblyy  which  compofed  the  com- 
mon council  of  the  realm :  efpecially  as  no  in- 
termediate period  affords  much  colour  for  fuch 
an  innovation.  Neither,  in  the  interim,  was 
this  polity  more  injured  or  defaced,  than 
might  reafonably  be  expeded  from  (b  long 
and  unlettered  a  period,  as  had  then  elapfed 
iince  the  Norman  conqueft,  and  from  fo  lad- 
ing a  change,  as  that  revolution  muft  have 
produced. 

Three  feveral  parliaments  were  holden 
by  Henry  die  third,  after  the  royal  caufe 
had  triumphed  in  its  turn,  in  the  forty- 
ninth,  fifty-firft,  and  fifty-fecond  years  of  his 
reign.  But  the  writs  of  fummons,  at  length, 
are  not,  I  believe, '  extant :  it  is  however  cre- 
dible, that  the  people  had  a  (hare  in  thefo 
councils  I  for  in  the  preamble  to  the  ftatute 
of  Marlebridge,  which  was  paiTed  at  the  laft 
of  them,  are  thefe  words,  *•  convocatis  dif- 
cretioriius,    ejufdem    regni,     tarn    majoribus^ 

^  Not  in  Ryffl€(>-t]ie  reference  in  i  Pari.  hift.  71.  appears 
10  be  a  nolUkc. 

C  ^uam 
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fuam  mnmiauiz*  and  in.  titic  prcamUe  to 
the  ftatute  of  Wcftminlbcr  the  fiiA^  made  tk 
the  firft  paiiiament  of  Edward  the  firft,  an 
the  third  year  of  his  reign,  exprefs  mcot 
tion  is  made  of  the  afient  of  the . commonalty 
of  the  realm. 

In  the  eleventh  year  *  of  Edward  the 
firft,  writs  for  the  eledion  of  tfie  knights 
were  direded  to  the  (heriffs  5  and  the 
citizens  and  burgefles  Were  returned  hj\ 
virtue  of  a  feparate  authority.  The  firft  re- 
gular precept  dircAed  to  the  flieriiF  for  the 
eledidn  of  citizens  and  burgejBfes,  of  which* 
we  have  authentic  memorial,  is  in  the  twenty- 
third  of  Edward  the  firft,  according  to  'RilfF- 
head%  who  is  however  a  fttenuous  aiUfrtor, 
that  this  was  the  revival,  ahd  not  the  com- 
mencement,  of  their  right . 

>  -  * 

On  the  other  hand,  he  affirms,   that  io 
Jittle  regard  was  paid  to  the  authority  of  the 

commons,  that  their  affent  was  not  holden 

« 

eftential  to  the  paffing  of  a  law ;  and  that  ^ 
even   the  peers  were,  confidered  merely  as 
counfellors,  or  elfe  relinquiflied   their  iharc 
of  legiflation;  and  that  this  high  authority , 
was  excrcifed  by  the  king  and  his  juftices. 

n  I  Pari,  bill  87,  88.  >  Pt«f.  to  hit  cd.  of  Stau 

9  Tb« 
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The  abfdiute  right  of  the  commons  to  co-^ 
opera^te  in  making  laws^  whatever  the  prac* 
tice  might  be^  is,  as  he  allows,  apparent 
frQm  the  word$  of  the  fummons,  which  are, 
**  ad  auditndum  et  faciendum  et  confentiendumy 
As  to  a  power  of  legiilation  exercifed  by  the 
Jung  and  his  juflices^  he  adduces  what  vk 
called  the  fts^tute  of  Gavelet,  made  in  thq 
tenth  7?ar  of  Edward  the  fecond,  which 
perhaps  was  only  an  authoritative  refolution 
of  a  controveriial  point,  and  ought  to  bo 
coniidered  rather  as  a  fentence  than  a  law« 
This,  however,  being  in  exclulion  of  the 
lords  of  parliament,  as  well  as  of  the  com- 
mons, and  happening  when  the  power  of  the 
nobles  was  at  the  highei)^  can  hardly  bo 
thought  an  intended  invaiion  of  the  rights  of 
the  legiflature.  Whatever  fimilar  inftances, 
if  any,  can  be  produced,  may  juilly  be  look-«. 
ed  upon  as  violations  of  right,  and  infringe- 
ments of  the  coniUtution.  I  am  fpeaking  of 
alegiflative  power  in  our  kings,  independent 
even  of  the  lords'  concurrence,  which  no 
age  ever  recognized.  Thus  the  **  author  of 
the  Mirror  (a  treatife  written  in  the  time  of 
Edward  the  firft,  and  the  fucceeding  reign) 

f  At  cit.  Ruff.  pref.  xi.  n. 

C  a  laments,. 
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laments,  that  ordinances  are  made  by  the  king 
and  his  clerks  only;  and  by  aliens  and  others^ 
ivho  dare  not  contradict  the  king,  but  ftudy 
to  pleafe  him  ;  and  that  laws  are  oftener  dic- 
tated by  Will,  than  founded  on  right.  Thcfe 
complaints  of  that  learned  and  upright  lawyer 
are,  I  apprehend,  the  language  of  one  remon- 
ftrating  againft  an  illegal  and  undue  exertion 
of  power,  contrary  to  his  fenfe  of  the  efta- 
bliihed  conftitution.  There  was  indeed,  about 
the  fifteenth  year  *  of  Edward  the  thira,  ,a 
repeal^  by  the  king's  fole  authority,  of  what 
he  had  before  coniented  to  in  parliament^: 

though  his   royal   grandfather,  '  about   fixty 

,  i  .  I  ' 

years  before,  being  folicited  by  certain  of  the 
clergy  to  repeal  the  mortmain  aA,'  anfwefecj, 
that  it  was  pafled  by  advice  of  parliament, 
^  confiKo  magnatumy'  and  wa^  not  without 
^le  fame  authority  to  be  annulled*  It  is  ob« 
lervable  alfo,  that  the  ftatute,  which  Edward 
the  tliihl  thus  attempted  to  re^rdka/  vras ' 
in^  the  fame  or  the  folbwing  year-  leg^tf^ 
midt  void  and  repealed  in  parliament;  witl&- 
oKt  xny  mentbn  of  the  king's  prbclama^tidl^^i 
which  implies,  that  the  other  branches  of 

the  legiflature    were    diilatisiied    with  ^  this 

)  '  •  ■ 

V  «  IT  ■        f  » 

f" 

'    c     \ 

9  I  Pari.  hift.  264,  &c. 

1  Ibid*  107.  '  Ibid,  267. 270.    Ruff.  (L  vol.  i.  257. 

flretch 
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ftretch  of  pi^rogativcy  and  meant  to  avoid  its 

being  brought  into  prececknt. 

« 

The  cafe  is  fomething  different  where  two 

|)ranches  of  the  legiflature  have  concurred : 
for  the  king  and  lords  fometimes  feem  to 
have  concluded  the  diflentient  or  una<ftive 
commons.  Sir  Edward  Coke^  a  flrenuous 
advocate  for  the  genuine  conftitution  \  con- 
tends, that  provifions  made  by  two  branches 
on}y  of  the  legiflaturcj  are  ordinances  and  not 
ilatutes.  That  a  diflindtion,  (not  very  ac- 
curately marked  or  obferved)  antiently  fub^ 
fided  between  thefe  terms  is  certain :  but  it 
rather  feems  to  have  been  this, '  that  flatutes 
were  deigned  for  permanent  law,  ordinances 
(like  modern  adls  originally  limited  to  a  cer« 
tain' duration)  were  temporary  experiments, 
framed  .with  a  view  to  future  and  occafional 
.amendment. 

'  rilt  ipuft  AOt,  however,  be  fupprefTed^  that 
in£^ce^/4re  aU«gpd  *  of  fbtutes  pafTed  and 
JHOiu^T.imfe^  in  the  reigns  of  Edward  the 
tbi(4  lizard  tbe  fecond,  and  Heaiy  the 

\  I  ParL  hift.  3 15.    Raff.  pref*.  xUi>  m.  n*    2  Cio.  60^,  4^ 
t  Sal.  195. 

■  Roff,  pre^  ibi4« 

C  3  fourth. 
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folirth,  without  the  commons'  af^tit.  It  \^ 
faid  likewife  in  Cotton's  abridgment  of  iht 
records  ',  that  certain  ordinances  there  rc-i 
cited  pafled  without  the  concurrence  of  the 
commons.  But  of  thefe  afts,  all,  except  one,^ 
feem  private,  or  judicial,  refolutions,  which 
one  is  a  reftraint  on  the  prerogative  in  regard 
to  commiflioning  juftices  of  the  peace.  And 
that  all  fuch  a£ts^  if  confidered  as  flatuteSj^ 
were  mere  exertions  of  power  without  right,i 
there  can  be  little  legal  doubt.  .  For  befidea 
the  arguments  before  urjged,  and  the  many 
traces  ^  of  the  prefence  of  the  commons  at 
the  numerous  parliaments  ofEdward  the  firft, 
it  is  obiervable,  that  in  the  eighteenth  year 
of  Edward  the  fecond,  on  a  petition  '  to  the 
king  and  his  council  from  the  archbifhops, 
bilhops,  earls,  barons,  and  others,  to  let  to. 
farm  their  waftes  belonging  to  their  manors, 
which  they  held  of  the  king  in  capite,  as 
well  within  forefts  as  out  of  thofe  limits, 
without  the  king^s  licence  firft  had,  l^e 
royal  anfwer  Was,  that  it  c6uld  not  be  done 
but  by  a  new  law,  to  which  the  commotidty 
of'  the  land  would  not  aflent.     The  ena^ng 

.    '  p.  354.  where  there  is  alfo  an  ordinance  faid  to  be  enade<il 

by  the  lords  and  commons* 

f  I  Pari,  liift.  126.  »  Elf.  of  pari.  c.  viH.  §  5. 

part 


LECT.  X*       the  Englijb  kgiflature.  2j 

part  of  the  ilatute  *  of  Edward  the  thirds  af« 
terwards  repealed  as  abave  mentioned^  begins 
thus :  ^^  in  the  firft  pkce  it  is  accorded  and 
a&nted^  that  the  liberty  of  holy  churchy  and 
the  gr^at  charter^  and  the  charter  of  the  fo- 
re^ and  the  other  fbttutes  made  by  our  faid 
lord  the  king  and  Jbis  progenitors,  the  peers, 
find  the  commatudty  of  the  land,  for  the  com- 
mon profit  of  the  people,  be  firmly  kept  and 
maiBtiuuied  in  all  points."  So  in  the  firft 
ylcar  of  Henry  the  fourth,  when  the  commons 
^  interpofed  againfl:  a  judicial  award  of  the 
king  and  lords,  the  archbidiop  of  Canterbury, 
the  party  interefbd,  told  them,  by  royal  com- 
mandj  «)iat  the  commons  in  parliament  were  • 
;doly  petitioners,  and  that  all  judgment^  be« 
hio^  ^o  the  king  and  lords,  unlefs  it  were 
in  ftat^ites,  gmnts  of  fubfidies,  or  fuch  like. 
ThftS  fui;diy  was  4i  full  recognition  of  their 
iegiflative  capacity :  6>r  as  to  the  term,  '^  pe« 
>|ttione{:s>"  that,  as  we  (hall  prefcntly  fee,  re- 
lers  to  the  oianner  in  which  laws  were  then 
p»fied.  It  may  farther  be  remarked,  that  in 
fdbc  fix^h  year  of '  Richard  the  fecond,  an 
ordinance  -of  the  preceding  year  was  an- 
nulled, becaufe  it  had  not  the  afTent  of  the 

•  St.  15  Ed,IIL  €•  I.    RufF,  ft.  app.  35.  ^  2  ParL 

liiiL  50^5 1*  ^  Ruff*  P'^^»  ^^« 

C  4  commons* 


24  '  Qfti^  antiquiiy  ofs  LECT.  i% 

commons*  -^And^Mea  tlte  ifrdghtt  and^conieT 
quence  of  the  commcms  m  parliament  at  dutt 
timeinay  in  fomr  aftfasfar^  be'iQferf:ed  i>y  aoo-- 
ther  incident  which  happened  ^bo^t  the  £inie 
period*  For  when-^  tbie  evil  advi£bf&  of  that 
prince,.. in  the  tenth  yeac  dFihis  jTeign^  Jtmir- 
moned  to  a  council  of  ftate  at  Npttingham 
the  fhcriffs  of  the  adjacent  coi^nties,  and  tani;- 
pered  with  them  to  return  fuch  members  as 
the  court  fhould  dircd:,  diey  boldly  replied^ 
**  that  the  people  would  very  hardly  be  dcr- 
prived  of  their  antient  privilege  of  chodfing 
their  own  members  of  parliament ;  and  that; 
if  there  was  a  true  freedom  ooierved  iii  choof^ 
ingy  it  would  be  almoft  impoflible  to  impojfp 
any  perfon  againft  the  j>eople's  likiiig,  eipe^r 
cially  as  they  would  eafily  guefs  at  the  defign, 
«,d  ftand  ,h=  more  xdoluttly  on  iheir  guari" 
But  the  moil  explicit  and  memorable  affirm- 
ance of  the  commons'  legiHadve  right  occurs  igi 
the  fecond  year  of  Henry  the  fifth,t  when^'thqy 
prefented  a  ftrong  remonftraoce^  claiming, 
tJbat  if  ever  bad  been  their  freedom^  that  no  fta- 
tute  or  law  (hould  be  made  without  thek 
affent.  To  which  it  waa  anfwered,  '*  that 
the    king   of    his  giAce  efpecial  granteth^ 

c  I  Par!,  hift.  433.  '  Raff.  pref.  zif,  xr. 
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that  from  henceforth  nothuig  be  enadi^  to 
tiie  petitions  cf  kis  cooiHicns^  contrary  to 
their  afiomgf  whereby  <h^  ihotfld  be  bound 
witkoot  tbeir  aflbnt^  &vmg  alway  to  our  Hege 
lord  his"  prerogative  to  grant  And  deny,  as  he 
^uld  pleafe,  focli  petitions  as  aforefaid/' 

J 

But  ftill  the  *  m^ner  of  pafling  laws  being 
hj  petition  and  ahfwer,  (which  explains  the 
iponunons  being  called  petitioners  in  the  iiril: 
year  of  Henry  the  fourth)  a  dangerous  power 
was  lodged  in  the  hands  of  thofe  who  out  of 
fuch  petitions  and  anfwers  were  to  extra^ 
and  frame  the  new  ftatute.  To  remedy  this 
inconvenience*  about  the  latter  end  of  Henry 
me  fixtli's^  and  the  beginning  of  the  follow- 
ing, reign,  the  bflls  were  reduced,  in  the  firft 
jttftahce,  into  the  full  and  complete  form  of 
adts  of  parliament,  which  were  prefeated  qr 

«  There  is  in  the  Bridfh  mufeum  a  MS.  of  Mr.  Madox» 
unttedy  expedithms  billarum  antiquiias,  fol.  pp.  218.  In  the 
poiQVtf  0/ which  work>  after  nentiomsg  the  antient  form  of 
exhibiting  bills,  the  anfwers,  and  the  ftatutes  drawn  up  in  con- 
ijb4tience  thereof,  the  author  adds,  '<  all  which  is  now  fo  exadl- 
If  4pt)e,  thsu  n^er  hoofe  can  be  miftaken,  oor  the  commons 
abafed  by  bills  delivered  in  their  names,  which  they  aflested 
|lOttmto,nor  defrauded  of  thofe  good  laws  which  were  granted, 
^f  ttiyhi^  put  opon  them  wherednto  they  aiTented  not;  all 
which  happened  in  former  times."  At  the  end  there  is  a  flrik* 
ing^pedtion  and  remooilrimce  to  this  elFe^,  of  the  commons^  in 
9  E.  III.  bttt  it  feems  nothing  was  done  thereon. 

entered 
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entered  in  thi$  or  a  fimihr  mode,  ^'  //^»r.  qua^ 
dam  fetith  cxbHita  fuit  in  hoc  f^artiamenioform 
mam  a£lus  in  fe  continens^  and  £>  forth  i  and 
abating  that  ftile  of  introduction^  the  xmithod 
ilill  continues  much  the  £une;  the  intire  ikS: 
is  drawn  up»  and  fi>  cqooms  to  the  king  for  his 
ailent  or  reje&ion^ 

Before  I  conclude  this  brief  account  of  the 
£nglifh  legiflature  through  a  fucceffion  of 
ages^  it  may  be  proper  to  mention  two  adls  of 
Henry  the  eighth;  the  former  *  of  winch  gave 
the  king's  fucceflbr,  taking  the  crown  as  heir 
to  him  or  by  his  appointment,  authority  to 
repeal,  at  the  age  of  twenty-four  years,  under 
certain  reflridtions*  and  conditions,  ftatutes 
made  before  his  arrival  at  that  time  of  life. 
The  other** ad  conveyed  a  more  exorbitant 
power,  authorizing  the  king  for  the  time  be* 
ing,  with  the  advice  of  his  council,  or  the 
major  part  of  them,  to  fet  forth  proclama- 
tions under  fuch  penalties  as  to  him  and  them 
fhould  feem  neceflary,  not  extending  to  inhe- 
ritance, offices,  liberties,  goods,  chattels,  or 
life;  which  ordinances  fhould  be  obferved 
as  tho  made  by  parliament;  and  if  an  ofn 

^  Hal.  hid.  com.  law,  c.  i.  «  St.  28  H.  VIII.  c  17. 

*  S1.31H.Vin.  c.  8. 

fender^ 
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iefidery  to  aroid  ^mfwering  a  profecudoq 
grouiHled  on  this  law,  ihould  depart  tite  realms 
fee  was  to  be  a^udged  a  traitor.  By  a  fubfe^ 
^iient  iaw^  judgmeot  againft  offenders  under 
the  former  a(ft  might  be  given  by  nine  of  the 
icing's  council.  Altho  thefe  ftatutes  did 
not  veil  in  the  king  a  general  and  unreftrained 
power  of  legiflation,  and  therefore  do  not 
completely  fall  under  th?  reafoning  in  my* 
difcourfe  on  the  diifcrent  fpecies  of  magiflra- 
cy,  although  they  in  fliort  did  not  intifely 
change  the  conftitution,  yet  they  made  a  de- 
ilru(flive  breach  in  it ;  and  the  repeal  of  them 
all,  which  happened  in  the  following  reign  \ 
piuft  be  confidered  as  a  very  fortunate  re- 
cftablifhment  of  the  cqnftitutional  legiflature. 
But  as  fome  doubt  might  be  entertained, 
whether  the  repeal  was  general  or  partial,  in 
Regard  to  the  firfl  and  leaft  obnoxious  of  thfc 
three  ads  of  Henry  the  eighth,  that  law,  and 
the  former  of  thofe  pafled  by  Edward  the 
fixth,  which  might  feem  an  imperfedt  abro- 
gatipn^  are  by  a  much  later  ftatute  "  both  de- 
clared to  be  determined  and  of  no  eifed:. 

As  to  the  fevcral  ufurped  powers,  which, 
amid  the  anarchy  of  the  laft  century,  put  forth 

^  St.  34  &  35  H.  VIII.  c.  23.        ^  Elem.  of  jur.  51,  52. 
^  St.  1  £.  VI.  c.  1 1  Je  1 2.  ^  St.  24  G.  II.  c.  24.  §  23. 

ordinanco) 
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ordinances  without  the  authority  either  of  a 
king  or  houfe  of  lords^  they  were  fo  anoma^ 
lous  to  our  conflitution,  as  to  deferve  no  com-» 
ment  in  a  hiftorical  (reatiie  on  our  legal  gjOm 
vernment. 

From  this,  or  a  more  attentive  review  of 
legiflative  authority  in  different  ages,  it  will^ 
I  think,  be  manifeft,  that  the  Englifh  confli- 
tution  has  immeniorially  been  in  fub^ni^ 
much  the  fame,  or  has  at  leaft  born  a  flrof|e 
refemblance  to  the  prefent  fyftem,  although 
its  influence  was  impeded,  and  its  luftre  ohr 
fcured,  for  near  two  centuries  b^  the  obvioi^ 
eflfedts  of  the  Norman  invafion  and  tymmj. 
It  remains  a  venerable  fabric,  which  has  well 
withftood  the  decays  of  time,  and  the  ravages 
of  fafdon,  and  which  would  appear  perhaps 
lefs  facred,  if  it  vrcrt  poflible  to  afcertain 
the  exaft  period  and  date  of  its  foundation^ 
that  is  now  ibetched  into  indefinite  anti^ 
^uity* 


LEC- 


I  29  1 


,  L  E  C  T  U  R  E  ,   IL 

Of  the  cmjlituent  partSp  and  coIIeBive  capacity, 
of  the  Br itijh  parliament. 


A  V I N  O  in  the  preceding  leSture 
taken  a  hiftorical  view  of  the  English 
l^flature.  in  different  ages,  I  propo(e  in  the 
prefent  difcourfe  to  treat  of  the  Britifh  par- 
ISament,  in  refped  as  well  to  its  conftitueht 
ttuts,  as  its  colleAive  capacity. 

:    The  eflential  parts,  of  which  this  fupremc 

court  confifts,  are,  the  king  in  his  leeillative 

'J 

character,  and  the  three  eftates  of  the  realms 
namely,  the  Iprds  fpiritual,  the  lords  temporal^ 

and  the  conunons  of  Great  Britain* 

-  •   ' 

I.  As  to  the  king's  voice  in  legiflation,  (for 
of  his  executive  powers  I  fhall  fpeak  in  the 
next  ledlure)  the  royal  alTent  appears  to  have 
been  always  neceflary  to  conflitute  a  new  law, 
and  to  give  as  it  were  life  and  operation  to  the 
jefolutions  of  the  two  houfes  of  parliament. 
The  king's  negative  voice  alfo^  though  it  hath 
'  *  '  not 
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not  been  exerted  for  a  long  period,  is  ftill,  I 
apprehend,  conftitutionally  free  and  abfolute^ 
to  be  employed  as  the  fovereign  in  his  difcre- 
tion  (hall  think  fit*  It  was  a  very  inconiiflent 
temerity  in  thofe  %  who  at  the  lame  time  al- 
lowed, that  nothing  could  become  a  law  with- 
out the  king's  afleut,  and  yet  maintained,  that 
he  was  bound  to  pafs  bills  prefented  to  him« 
For  as  to  the  fitnefs  of  the  bills  fo  prefented^ 
k  is  only  begging  the  queftion.  Without 
this  complete  authority  the  luftre  of  the 
crown  would  be  vifibly  impaired:  and  tha 
majeily  of  executive  government,  if  it  was 
not  rebelled  againft,  would  at  leaft  loie  that 
awe  and  veneration,  which  good  fubjedts 
ought  to  entertain  for  the  fovereign  dignity^ 
But  the  legiflative  fundtion  of  our  kings  is 
not  of  the  deliberative  kind.  It  confifts  not 
in  deviiing  expedients,  in  altering  or  amend- 
ing, or  in  conditional  aiTent  or  diflent.  The 
antient  mode,  invariably  purfued,  of  paffing 
laws,  namely  by  petition  and  anfwer,  (eems  to 
afford  a  conflitutional  argument  againfl  the 
king's  deliberative  interference  in  legiflation. 
He  is  fimply  to  rejed  or  approve.  He  may 
indeed  reprefent  grievances  proper  to  be  re- 

*  1 6  Pari.  hift.  460. 

drefTedji 
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dreflbd ;  but  the  modificatbn  of  iSoc  remedici 
mnft  be  kft  to  the  coftfiillatioiis  of  the  tira 
boiiifiS»  For  it  would  haw  a  dangerood  tea-* 
dcoic^aiid  luneiicey  ]£  the  king  were  £roQi  the 
throne  to  reoommend  what  lawQ  ought  to  be 
fttiied^  like  the  Roman  emperors  ^  irom  ike 
tioae  even  of  Aognftos,  whofe  Oratknes  woe 
the  ezaft  pattern  to  which  the  Senatufcofi'^ 
fidtm  wcce  ito  conform. 

It  may  not  be  improper  to  take  occafion 
here  to  mention,  when  the  king  is  bound  bj 
an  aft  of  parliamentt  as  this  may  be  a  reafoa 
for  his  withholding  of  his  aifent,  the  general 
rule  laid  down  18%  that  the  king's  rights  fhall 
not  be  barred  or  reftrained  by  any  ftatute,  un« 
lefs  he  be  fpecially  named.  But  if  the  word 
^'king*'  be  ufed  oi him  in  his  politic  capa- 
city, this  ^  extends  to  all  his  fucceiTors,  and 
to  k  queen,  if  the  crown  defcend  to  a  female 
heir. '  And  a  As  for  the  advancement  of  reli- 
gion, providing  for  the  poor,  and  the  preven- 
tion of  wrong,  are  ^  mentioned  as  exceptions, 
m^re  the  king  is  bound,  altho  not  nam* 
ed:  but  this  furely  is  opening  a  very  uncertain 
latitt»ie.     In  ibch  cafes,  I  prefume,  he  may 

ft 

^  Gray,  deort.  k  progr.  jar.  civ.  §  1 18.  c  Plowd.  240. 

^  6  Ca  27.  a.  12  Co.  109,  «  a  Inft.  6Si.  Str.  516,  &c. 

be 
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be  precluded  of  fuch  inferior  claims  as  might 
belong  indifierently  to  the  king  or  to  a  fub- 
JC&9  as  the  title  to  an  advowfbn  or  a  landed 
eflate,  but  not  ftripped  of  any  part  of  his  an- 
tient  prerogative,  nor  of  thofe  rights  which 
are  incommunicable;  and  are  appropriated  to 
him  as  eliential  to  his  regal  capacity  ^ 


It.  The  fecond  branch  of  the  legiilatore  is 
the  lords  fpiritual  and  temporal. 

The  two  archbifhops,  and  all  the  bifhops, 
of  England  and  Wales,  have  '  a  right  /x  ^- 
bitoju/Htia  to  be  fummoned  to  every  parlia* 
ment :  which  &me  right  antiently  *"  belong- 
ed to  all  fuch  abbots  and  priors  as  held  by  an 
earldom  or  a  barony.  But  a  grant  of  Henry 
the  eighth  to  the  abbot  of  Taviftock  and  his 
fucceflbrs,  (which  preferment  was  of  the 
king's  patronage)  to  be  lords  fpiritual  of  par- 
liament, is  efteemed  void  by  Sir  Edward'  Coke; 
becaufe  that  abbot  did  not  hold  per  baroniam  ; 
and  fince  the  conqueft  abbots  fate  by  vir- 
tue of  tenure  only ;  tho  it  is  infifted,  as  I 
fhall  hereafter  ^  mention,  that  bifhops  fit  in  a 


'Str.siS.  t4liift.i.        *  EUl  c.  1.        '4liifL 

45,  T,  Sdd.  t  bom  c  T.  f  >3«  ^  ^^^  ^• 

double 
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double  capacity^  as  barons,  and  in  refpedt  to 
their  high  function  as  governors  of  the 
church. 

The  lords  fpiritual,  and  the  lords  temporal, 
are  commonly  fpoken  of,  amongft  lawyers, 
as  two  of  the  eftates  of  the  realm ;  but  who 
may  more  properly  be  faid  jointly  to  form  one 
cftate.  Thus  king  *  James  the  firft,  in  the 
eighteenth  year  of  his  reign,  declared,  that  the 
parliament  confifted  of  the  monarch,  and  the 
two  eftates,  namely,  lords  and  commons.  It 
is  indeed  ufual  in  parliamentary  records  to 
fpeak  of  the  king  and  the  three  eftates  of 
the  realm :  and  in  the  "  twenty-firft  year  of 
the  reign  of  Richard  the  fecond,  many  or- 
dinances were  annulled,  becaufe  the  ftate  of 
the  clergy  were  not  prefcnt  in  parliament  at 
the  making  of  them.  But  that  was  a  time  of 
great  confufion ;  and  the  predominant  party 
was  ready  to  fcize  any  pretext  for  ridding 
themfelves  of  fuch  ordinances  as  they  dif- 
likcd.  On  the  other  hand.  Sir  Edward  * 
Coke  infifts,  that  if  a  ftatute  is  paffed  by  the 
king,  the  lords  fpiritual,  and  commons,  (omit- 
ting the  temporal  lords)  this  is  an  ordinance, 

>  1  Raih.  coll.  21.  "*  Gibf.  cod.  t.  v.  c.  6. 

/  4  InlL  25. 

D  and 


34     Of  the  cmfiittunt  parts ^  tic.     lect.  2# 

and  no  zBi  of  parliament.  But  in  the  feventh 
year  of  Henry  the  eighth,  it  was ""  holdcn,  that 
the  prefence  of  any  fpiritual  lord  is  not  ef- 
fcntial  to  conftitute  a  parliament;  and  the 
reafon  given  is,  that  biihops  have  no  place 
in  parliament  by  means  of  their  fpiritual  func- 
tions, but  only  in  refpedl  of  their  temporal 
pofTeflions  or  baronies.  Now  if  this  rea- 
ibning  be  valid  to  prove  their  prefence  not 
indifpenfably  neceffaty,  it  feems  of  exadUy 
equal  force  to  (hew,  that  the  prefence  of 
any  merely  temporal  lord  is  not  eflential  to 
the  holding  of  a  parliament,  iince  the  bi-- 
fhops,  according  to  the  argument,  fit  there 
by  right  of  their  baronies  only^  But  the 
lords  fpiritual  and  temporal  may,  according  to 
king  James's  authority,  be  confidered  aa  one 
joint  or  indifcriminate  eftate  of  the  realm  Jn 
this  refpedt,  namely,  that  tho  both  thefe 
illuftrious  orders  are  entitled  to  be  ilimn>6ned, 
yet  the  majority  would,  I  apprehend,  clearly 
bind  th?  reft  diflentient,  tho  fuch  mzyb^ 
rity  ihould  happen  to  confift  either  entirely 
of  prelates,  or  entirely  of  lay  nobles.  Tfeis 
may  be  fufiicient  for  the  prefent  to  obferve 
of  the  fpiritual  lords  as  members  of  the  legif- 

•  Keilw.  184.  b.    V.  i  Black,  comm,  156.  iw. 

lature  : 
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lature :  I  fhall  have  occafion  to  fpeak  of  them 
ftgain  hereafter^  and  alfo  of  their  judicial  ma«^ 
giftracy  and  courts. 

The  temporal  lords  alfo^  namely,  dukes^ 
marquiffes,  earls,  vifcounts,  and  barons,  be* 
ing  of  full  age,  have  a  right  ^  ex  debito  juf^ 
titia  to  be  fummoned  to  every  pariiament. 

Befides  thofe,  whb  now  conftitute  this  au^ 
giift  aflembly,  there  appears  antiently  to  have 
^en^  another  clafs  of  nobility,  called  Banne- 
rets, who  being  fummoned  fate  in  parliament 
for  life^  or  perhaps  dnly  as  often  as  the  fum« 
mons  was  repeated,  but  had  no  inheritable 
dignity.  For  Mr.  Elfynge  '  is  of  opinion,  that 
a  writ  of  fummons  alone  did  not  convey  an 
inheritable  title  to  a  peerage,  but  that  fuch 
right  was  to  be  obtained  or  perfected  by  a 
Ceremonious  creation  or  inveftlture,  as  the 
putting  on  of  robes,  or  the  like;  which 
perhaps  required  the  confent  of  the  other 
lords,  or  fome  of  them.  The  fame  writer 
alfo  holds  it  to  be  an  erroneous  opinion,  that 
there  ever  were  barons  ratione  tenura  only, 
or  that  a  flranger  in  blood,  purchaling  a  ba^ 

»  4  Inft.  I. 

^  Elf.  of  pari.  Ci  L  f  S*    Seld.  L  hoiu  c.  v*  (  25. 

'  £lf.  ibid. 

D  2  rony, 
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rony,  that  is,  a  caftle  or  lands  fo  diftinguKh^ 
cd,  tho  with  the  king's  licence,  had  a  feat 
in  parliament.  According  to  this  author 
therefore,  (who  was  clerk  of  the  parliament^ 
and  a  diligent  refearcher  into  the  records) 
thofe,  who  came  by  virtue  of  a  fummons 
merely,  held  at  moft  their  high  ftation  but 
for  life ;  thofe,  who  had  been  created  and  in- 
vefted  barons,  conveyed  the  dignity  to  their 
heirs  in  tail.  And  it  is  faid  *,  that  nobility 
may  be  exprefsly  granted  for  term  of  life, 
tho  not  for  years,  becaufe  it  would  then 
go  to  executors  or  adminiftrators  by  the  or- 
dinary courfe  of  law:  But  for  fome '  centuries 
the  moft  ufual  way  of  creating  temporal  lords 
of  parliament  has  been  by  letters  patent, 
which  have  almoft  conftantly  limited  the 
courfe  of  defcent  to  the  heirs  male  of  the 
body  of  the  anceftor  firft  ennobled.  Thefe 
words  regularly  create  an  eftate  tail.  But  if 
they  are  ufed  without  the  mention  of  any 
place  annexed  to  the  title,  in  the  creation  of 
a  new  dignity,  it  has  been  holden  %  that  the 
grantee  has  not  an  eftate  tail,  but  a  fw  iimple 
conditional,  forfeitable  for  felony,  yet  de* 
fcendible  only  to  the  heirs  of  his  body.     The 

*  I  InfL  16.  b.     Seld.  c.  hon.  c.  v. 

*  I  Init.  9.  b.  i6.  b«  13  ed.  ■  iz  Co.  9i. 

eftate 
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eftate  "^  tail  in  a  peerage  cannot  be  alienated^ 
nor  barred  by  levying  a  fine,  nor  furrcndcrcd 
to  the  king.  By  far  the  geateft  part  of  the 
prefent  titles  of  nobUity  are  founded  on '  let- 
ters patents  limiting  the  fucceflion  in  the 
manner  above  mentioned:  the  reft  depend. 
In  general,  on  antient  writs  of  fummons,  ac- 
companied (if  the  opinion  before  laid  down 
be  authentic)  with  the  inveftiture  of  the  an- 
ceftor  from  whom  the  right  is  originally  de- 
rived^  Thefe  latter  titles  are  inheritable  in 
fee  tail«  that  i^  to  the  heirs  of  the  body^  with- 
out diftinftion  of  fex,  not  being  confined  to 
the  male  line  \  But '  if  a  man  is  created  an 
earl  and  baron  by  letters  patent,  limiting 
{be  fucceiTion  to  the  heirs  male  of  his  body, 
jUid  his  eldeft  fon,  as  hath  been  pradtifed  in 

«  Sho«  pari.  ca.  1. 

^  "Jlie  onler  of  precedency  now  depends,  among  thofe  of  the 
•fiime  4egree»  on  the  time  of  creation  :  and  the  king  cannot,  at 
liormerlyy  create  a  new  earldom  with  precedency  above  thofe  of 
^ntienter  date.  St.  31  H.  ^l\\,  c.  10.  §  7.  Stand,  ord.  (8vo» 
led.  1748)  70,  &c. 

y  Sir  Edward  Coke  fays  (1  Inft.  16.  b.)  that   one  called 

Jenerally  by  writ,  hath  a  fee  fimple  in  the  barony :  bat  this  is 
Q|teBftDod  to  be  an  error.  There  are  properly  no  fee  fimple 
pei?ragcs  by  the  £ngliih  law  \  every  claimant  (except  perhaps 
in  die  inftance  of  the  earldom  of  Anindel)  muft  be  defcended 
fiDm  the  perfon  firft  ennobled.  It  is  faid  to  be  otherwife  as  to 
fome  Scotch  peerages,  that  they  may  be  inherited  by  the  heir 
male  of  an  anceftor  of  the  firft  peer. 

*  Cafe  of  the  claim  to  the  barony  of  Sidney  of  Penfhurft 
fliiallowed*  Honfe  of  lordsi  17  June  I7S2« 

D  3  the 
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the  prcfent  and  former  ages,  is  called  up  by 
the  king's  \STit  to  the  hqufe  of  lords,  by  his 
father's  baronial  title,  this  will  not  enlarge 
the  courie  of  fucceffion  to  fqch  barony,  fo^ 
as  to  make  a  female  capable  of  inheriting. 
The  duke  of  Norfolk  (and  he  only)  •  hatl^ 
Jixs  earldom  of  ArundeJ  by  prefcr^tian. 

It  has  been  *  refolyed  by  the  lords,  in  the 
f  afe  of  the  dul^e  of  Hamilton  and  Brandon, 
that  no  patent  of  honour  granted  to  any  peer 
of  Great  Britain,  who  was  a  peer  of  Scot- 
land at  the  time  of  the  union,  (hould  en- 
title  him  to  fit  in  parliapient.  This  doftrinfe 
was  adhered  tp  in  the  following  *  cafe.  Thfc 
duke  of  Queenlberry's  fecond  lop  wa?  created 
carl  of  Solway  in  Scotland,  when  aci  infant  5 


*  I  Bui.  196.--— Qu.  therefore,  if  this  is  not  a  fingle  ex- 
ception to  tlie  geneiy  rale*  and  a  peerage  in  fise  fimpk; 

*  20  Dec.  1711.  1  Wms.  583. 

*  I  Wms.  582,  &c.— In  this  cafe  two  curious  quellions  were 
agitated  by  two  lords,  educated  in  the  profe/iion  of  the  Ik<v;ttnxl 
Cowper  xnaintaiaing  that  the  king  cannot  create  a  man  a  peer 
againft  his  will,  becaufe  it  might  then  be  in  his  power  to  ruin  any 
perfon,  whofe  eUate  and  circumfiances  might  not  be  fufficient 
for  that  honour;  and  that  a  minor  might  ivatve; wlien  oPage,a 
peerage  granted  to  him  during  hb  infancy ;  and  lord  Trevor  af- 
ferring  the  contrary  of  thofe  pofitiows,  becaufe  the  king  had  a 
right  to  the  fervice  of  his  fobjeds  in  any  i^^tion  he  thought  pro- 
per, and  might  fine  them  toiies  fuoties  for  negle^ing  to  attend. 

and 
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and  afterwards  the  duke  was  created  duke  of 
Dover,  with  remainder  to  fuch  (econd  fbn, 
afid  fat  ia  two  parliaments  under  this  creation. 
But  upon  his  death  it  was  objected,  and  ^ 
revived  by  the  lords,  that  the  Scotch  earldom 
of  Solway  incapacited  the  then  claimant  from 
taking  the  dukedom  of  Dover  by  virtue  of 
fuch  remainder.  Thefe  refolutions  are  now 
overruled.  The  '  peerage  of  Brandon  has 
been  again  claimed  ^  when  it  was  ingenioully 
urged,  that  ^  even  fuppofing  the  former  dc^ 
ciiions  to  ftand,  flill  the  patent  was  not  voidt 
the  incapacity  to  fit  in  parliament  was  only 
perfonal  in  the  then  duke,  and  his  heirs  in 
tail  male  were  entitled  to  the  peerage  of  Bran« 
doo  with  all  its  rights.  The  matter,  how«- 
ever,  was  confidered  in  a  more  general  view. 
For  it  is  entered  as  follows  :  "  after  hearing 
counfel,  as  well  ycfterday  as  this  day,  upon 
the  petition  of  Douglas  duke  of  Hamilton  and 
Brandon  to  his  majefty,  praying  a  writ  of 
fommoQS  to  parliament  by  the  title  of  duke 
of  Brandon,  the  following  quefKon  was  put 

^  Ctfe  of  the  doke  of  Hamilton*!  claim  to  the  dokedom  of 
BrandoDy  adjudged  ia  the  hoofe  of  lords  6  June»  1782. 

*  They  feem  to  dafh  not  only  with  the  udt  admiflion  of  the 
firftdiike  of  Dover*  but  with  the  exprefs  refolutionsy  21  and  22 
J 10*  i7o8-9»  declaring  the  right  of  ele^ng  the  fixteea«  and 
what  was  thereupon  done*  as  ftated  in  the  printed  cafe, 

D  4  to 
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to  the  judges  5  Whether  by  the  twenty- third 
article  of  the  ^  aA  of  union,  which  declares 
all  peers  pf  Scotland  to  be  peers  of  Qoeat; 
Britaioj  with  all  the  privileges  enjoyed  by  the 
peers  pf  England^  except  the  right  and  pri« 
yilege  of  fitting  in  the  houfe  of  lorxls^  and 
the  privileges  depending  thereon,  the  peers 
of  Scotland  be  difabled  from  receiving,  fubfe- 
quently  to  the  union,  a  patent  of  peerage  of 
Great  Britaip^  with  all  the  privileges  ufually 
incident  thereto :  the  lord  chief  baron  of  thQ 
qourt  of  exjchcquer  delivered  the  unanimous 
opinion  of  the  judgea  prefent  upon  the  (aid 
queflion,  that  the^  peers  of  Scotland  are  not 
dif^ble^  Croni  receiving,  fubiequently  to  thq 
union»  a  patent  of  peerage  of  Great  Britain. 
yfilh  ail  the  privileges  ufually  incident  there* 
to :"  whereupon  a  report  was  ordered. to  be 
prefented^to  his  majefty,  certifying^  that  the; 
jiaid  duke  of  Brandon  is  intltled  to  his  writ  of 
iiimmonst 

The  principal  diftindt  privijeges  of  the  lords 
of  parliament,  applied  to  them,  as  individuals, 
are,  the  right  of  being  tried,  in  accufations  of 
trcafon,  felony,  and  miiprifion  of  either  of 

'  5  A.  Ci  S.  C3tplalncd  by  6  A,  c.  2j, 

thofe 
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&ofe  crimes^  by  their  peers,  (of  which  trials  I 
(hall  fpeak  at  large  hereafter)  that  of  nomi- 
oating  a  certain  number  of  chaplatns>  and 
that  of  appointing  proxies  to  attend  and  adt 
for  them  in  their  legiflative  fundion,  and  on 
odier  occafions^  but '  not  when  they  fit  to  ex- 
ercife  judgment. 

The  appointment  of  proxies  is  very  antidn^ 
and,  it  feems,  this  delegated  authority  was 
ibmetimes  given  to  perfons,  who  were  not 
members.  But  now  all  proxies  froin  aTpi* 
ritual  (hall  be  made  to  a  fpiritual  lord,  and 
Irom  a  temporal  to  a  temporal  lord :  no 
lord  ihall  be  capable  of  receiving  more  than 
two  pipxies :  and  ^  a  lord  voting  in  a  queftion 
muft  vote  as  proxy,  if  proxies  are  called  for. 
Proxies  ^  are  nqw  made  by  the  king's  licence : 
which  does  not  appear  to  have  been  hereto- 
fore neccflary,  unlefs  the  writ  of  fummons 
contained  an  exprefs  requifition  not  to  ap- 
pear by  deputy.  It  has  been  '  made  a  quef- 
tioDi  if  a  proxy  be  given  to  two  or  more 
lords,  and  they  differ,  whofe  voice  (hall  ftand^ 


'  Staiid.  ord.  botile  of  lords,  1 1  June  16891  and  15  March 
1697,  Svo.  ed.  1748. 

■   h  Elf.  c,  5.    Ord.  25  Feb.  1625,  iMd.  *  Ord. 

XI  Feb.  1694,  ibid.                 ^' £If.  c.  5.  Mbid. 

which 
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which  is  faid  to  have  been  refolved  by  the  carl 
of  Manchefter^  lord  pr^dmt  of  the  council, 
in  favour  of  him^  who  is  firft  named  in  the 
delegation,  and  prefent.  But  according  "  to 
Sir  Edward  Coke's  authority,  if  three  are 
proxies  of  the  fame  lord,  and  all  prefent, 
and  one  is  content  that  a  bill  pafs,  and  die 
other  two  are  not  content,  this  is  no  voice ; 
that  is,  I  prefume,  a  mere  nullity,  of  no  ejQTedt 
on  either  fide. 

One  ufe  of  appointing  proxies  was  to  efcape 
the  amercements'  for  omitting  perfonal  at«^ 
tendance.  Herein  the  antient  ipirit  of  the 
Englifh  conftitution  is  juilly  obfervable,  by 
which  every  new  law  is  coniidered  as  the  a£t 
of  the  whole  community.  In  the  one  houfe 
all  the  commons  of  Great  Britain  appear  by 
their  reprefentatives,  and  every  member  of 
the  other  is  by  law  ftri(51y  obliged  to  applear 
in  perlbn  or  by  proxy,  the  lords  being  fup- 
pofed  to  have  diftindt  interefls,  and  to  main-* 
tain  the  due  gradation  between  the  king  and 
people. 

By  the  twettty-fccond  and  twenty- third  ar- 

..       ►  •  ■      -    • 

r 

V  "»  4  Inft.  12,  13. 

tides 
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tides  of  the  union,  ratifie4  by  the  zGt  of 
vnion^  the  peerage  of  Scotland  are  to  "  ele£t 
iixteen  of  their  number  to  lit  in  the  Britifh 
|ioufe  of  lords ;  and  other  ""  not  ele^d  peers 
pf  Scotland  are  to  become  peers  of  the  united 
kipgdom,  and  to  have  all  the  privileges  as 
iiichy  except  a  feat  in  that  aflembly. 

Having  mentioned  the  conftituent  and  ef- 
iential  members  of  the  l^oufe  of  lords,  I 
muft  add,  that  others  may  attend  there  with- 
out the  right  pf  ipeaking  or  voting.  And 
firfl:>  the  chancellor  or  keeper  of  the  great 
feal,  tho  his  dignity  and  precedence  are  (o 
exalted,  and  tho  he  ^  is  the  regular  and  ac- 
cuflomed  fpeaker  of  this  houfe,  yet  unlefs  he 
has  alfo  a  biihopric  or  temporal  peerage,  hath 
iio  right  to  debate,  (except  perhaps  to  a  point 
pf  pra(ftical  order  and  regularity  in  proceed- 
ing) nor  to  vote  in  this  aiTembly.  There  are 
befides  other  attendants  and  afliftants  to  the 
lords,  who  have  no  voice  except  when  called 

*  Soon  after  the  luuoo,  the  hooft  of  lords  refolved,  chat  a 
peer  of  Scotland,  claiming  to  iit«  and  now  fitting,  in  the  Britifh 
honfe  of  peers,  by  Tiitae  of  a  patent  after  the  union,  is  not  en- 

mled  to  vote  in  this  elefiion.  Lords'  Journ.  ai  Jan.  1708-9. 
This  cxdnfion  in  pra&ice  has  been  conftruad  to  extend  to  foch 
of  the  dcfcendants  of  the  then  peers  of  Scotland  as  accept  firi- 
ti(h  peerages;  but  as  to  them  the  matter  is  likely  to  be  agam 
diTcBffqd. 

•  Fort.  165.  P  Elf.  152. 

upon 
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upon  for  their  advice  in  matters  of  law,  or 
the  like,  but  never  any  decifive  vote  or  con- 
trol. Such  "*  are  the  judges  of  the  fuperior 
courts  of  law,  the  fecretaries  of  flate,  the 
king's  ferjeants  at  law,  the  attorney  and  foli- 
citor  general,  and  the  mafters  in  chancery, 
who  are  particularly  neccffary  as  being  ufually 
employed  on  meflages  to  the  houfe  of  com- 
mons. Thefe,  it  feems,  all  ought  to  have  a 
regular  fummons :  the  officers  of  the  houfe, 
as  the  clerk  of  the  crown,  the  clerk  pf  the 
parliament,  the  gentleman  u(her,  and  others, 
have  conftantly  attended  by  reafon  of  their  rc- 
fpedtive  ftations,  without  fuch  cxprefs.  requi- 
fition, 

III.  I  am  now  to  fpeak  of  the  third  brancl^ 
of  the  legiflature,  the  commons  of  Great  Bri-r 
tain,  confifting  of  the  knights,  citizens,  and 
burgeffes,  refpedtiyely  deputed  from  the  coun- 
ties, cities,  and  boroughs  of  the  united  king- 
dom i  the  number  of  reprefentatives  for  Scot- 
land being  fettled  by  the  before-mentioned 
adt  of  union.  The  elcdlion  of  the  citizens 
and  burgeffes,  as  well  as  of  the  knights,  is 


^  Eif.  4.-r— He  mentions  alfo  the  king's  privy  connfellors, 
and  his  learned  counfel:  that  is^  bong  ferjeants  at  law.  i  Black, 
comm,  168. 

made 
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inade  in  confequcnce  of  a  writ  direded  to  the 
fherifF,  the  great  executive  officer  of  the 
county.  The  forms  of  original  writs  out 
of  chancery,  called  in  this  refpedl  officina 
brevium^  direded  in  the  king's  name,  and  for 
the  nK)ft  part  to  fheriifs  of  counties,  are  in- 
variable ;  and  if  fo,  a  fortiori^  as  Sir  Edward 
Coke '  argues,  the  form  of  this  writ,  which 
is  of  the  higheft  importance,  can  receive  no 
addition  or  alteration,  except  by  a<ft  of  parlia-* 
ment*  Yet  other  writs,  of  Icfs  consequence^ 
have  naturally  been  lefs  liable  to  adulteration  ^ 
and  this  has  undergone  fome  changes,  tho 
■it  is  not  clear  by  what  authority.  By  tho 
prefent  form  of  the  writ,  the  (herifF  is  in- 
joined  "  that  proclamation  being  made  of 
the  day  and  place,  in  the  next  county  court 
holden  after  the  receipt  of  the  writ,  two 
knights  of  the  moft  fit  and  difcrect  of  the 
faid  county,  girt  with  fwords,  and  of  every 
city  of  the  faid  (herifF's  county  two  citizens, 
and  of  every  borough  in  the  fame  county  two 
burgefles,  of  the  moft  fufficicnt  and  difcreet, 
frpcly  and  indifferently  by  thofe  who  at  fuch 
proclamation   fliould  be   prefent, .  according 


«  4  Bift.  10.  *^Ibid.  EX  c.  K  ^  1 5. 

to 


.     •!      , 
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to  the  form  of  the  ilatutes  in  that  cafe  made 
and  provided^  the  faid  fheriff  fhould  caufe  to 
be  eledted/'  Thus  the  qualifications  of  thd 
perfons  to  be  elected  are  expreffed  in  general 
terms,  with  a  reference  however  to  the  fta- 
tutes  afFefting  this  fubjedt.  The  ftatute  23 
Hen.  VL  c.  14,  ordainsi  that  the  repreienta* 
tives  of  counties  (hall  be  knights^  or  othei'wife 
fuch  ^  notable  efquires,  gentlemen  of  birth,  as 
are  able  to  be  knights.  The  ftatute  9  Anne^ 
c.  5,  requires  that  every  knight  of  a  (hire 
ihall  have  a  freehold  or  copyhold  of  the  an^ 
nual  value  of  ^.  600,  and  every  citizen^  bur- 
gefs,  and  baron  of  the  cinque  ports,  a  like' 
cftate  of  the  annual  value  of  j^.  300,  for  their 
own  lives  refpedlively,  at  the  leaft,  otherwifi! 
the  return  to  be  void;  provided  that  this  fhall 
not  exend  to  make  the  eldeft  fon  or  heir  ap*' 
parent  of  any  peer,  or  lord  of  parliament,  or 
of  any  perfon  qualified  by  that  adl  to  ferve  as 
knight  of  a  fhire,  uncapable  of  being  eleftqd 
a  member  of  that  houfc;  provided  alfo,  that 
the  .  reprefentatives  of  the  two  univerfities 
may  be  eledled  as  before  the  paffing  of  that 
law.     By  the  common  "  law,  aliens,  deni-- 


*  Which  French  word  dean  Tucker  tranflatcs  re/fiSabU. 
On  Gov.  342.  ^  4  Inft.  47.    8  Ander.  293. 

zens. 
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zens,  and  perfons  attainted  or  outlawed,  can* 
not  be  elected  to  ferve  in  parliament.  Cler- 
gymen are  alio  £ud  to  be  excluded ;  but  the 
'  authorities  to  prove  it  are  books  prior  to  the 
reftoration;  about  ^  which  time  thej  (that  is 
the  beneficed  clergy)  gave  up  the  right  of 
taxing  themfelves  (which  ux  always  *  required 
the  fupplemental  confirmation  of  parliament) 
and  received  *  (.that  is  the  beneficed  clergy)  as 
a<x>mpenfation,  though  a  very  inadequate  one, 
the  privilege  of  voting  at  county  eleftions. 
It  has  of  late  years  been  ^  determined,  that 
deacons  arc  eligible  to  parliament,  leaving 


«  4  Inft.47«    Moi.  7S3.  f  1  Born,  ecd.  law,  27. 

'  z  Barn»ecd.  law,  22.  *  2  Burn,  ecd.Iaw,  27. 

*  Newport  cafe,  2  Ludcrs  on  elcft,  269,  &c.— In  that  cafe 
k  was  argued,  tkat  deacons  are  not  A)  much  as  voters  for  proc* 
tors  to  the  convocatiov,  and  therefore  diftinguiihable  in  that 
refpcft  from  priefts.  The  truth  is,  fuch  right  of  voting  for 
prodoK  is  confined  to  parfons,  vicars,  and  perpetual  curates. 
2  Bom,  eccL  law,  24.  Therefore  prielU  alfo,  being  unbene- 
ficed, have  no  vote.  On  the  other  hand»  a  deacon,  before  the 
ftatute  13  ^  14  Ch«  II.  e.  4.  f  13.  was  capable  of  inlUtution  and 
indudion,  and  might  have  holden  a  benefice  with  cure,  at  lead 
for  a  year,  without  prieft's  orders.  Watf.  c.  14.  Confequently 
ihe  right  of  electing  thefe  prodors  depends  on  preferment,  and 
xx)t  on  the  dlfUnd  orders  of  deacon  or  pi  left.  The  charaflers 
of  deacon  and  prieft  (as  was  urged  in  the  cafe)  are  both  inde- 
U>Ie,  not  to  be  ihifted  oS  at  pleafure.  To  admit  the  legal  ca* 
padty  of  deacons  therefore  to  fit  in  parliament  ytry  much  nar* 
xows  the  ground  for  excluding  priefts.  Suppofing  fome  of  fuch 
priefts  to  be  returned  members  alfo  to  convocation,  are  not  all 
hilhops  members  likewife  of  that  fynod  ? 

7  the 
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the  queflion  undecided  as  to  priefts.  In  ibme 
refpedls  there  *"  feems  a  propriety,  that  a  li- 
mited number  (as  frOm  certain  cathedral  bo« 
dies)  of  the  clergy,  priefts,  and  deacons  indif- 
criminately,  but  prbfeiTedly  fuch,  (hould  fit 
as  well  as  be  eledtors,  iince  one  right  feems  a 
natural  confequence  of  the  other,  iince  the 
houfe  of  commons  fhould  be  conflituted  from 
all  the  refpeftable  orders  of  citizens,  and 
the  canons''  made  in  convocation  are  not 
general  laws,  nor  binding  oh  the  laity. 

Aliens,'  •  women,  and  minors  under  the  age 
of  twenty-one  years,  are  difqualified  from  be- 
ing eleftors  by  the  common  law.  JMeither 
'were  minors  eligible;  and  their  incapacity 
to  vote,  as  well  as  to  be  eledled,  is  declar- 
ed by  a  ftatutc'  of  William  the  third;  if 
they  are  returned,  fuch  return  ihall  be  void ; 
and  if  they  prefumc  to  fit,  they  fliall  incur 
the  fame  penalty  as  if  they  had  not  been 
chofen  and  returned.  This  law  perhaps  may 
be  thought  rather  defedlive :  for  it  remains  to 
be  inquired,  what  penalty  is  here  afcertained^ 

*  3  Parl.hift.  274,  &c.  <  Str.1057.  *  4lnft. 

4,  5.    Str.  1 1 15,  f  4  Inil.  47.  «  7  &  8  W.  III. 

€•25.  $8, 

and 
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ahd  what  tribunal  is  to  judge  and  pronounce 
fehtence:    in  thefe  points    fome  difficulties 
would  be  likely  to  occur.     But  to  proceed 
with  other  ftatutes:  by  the  i   G.  I.  c.  56* 
thofc>  who  have  penfions  from  the  crown  in 
their  own  name,  or  in  truft  for  them^  are  in*- 
capacitated:  and  by  the  15  G%  II.  c.  22.  the 
fame  difability  is  affixed  to  a  long  lift  of  offi- 
cers and  placemen.     Thefe  difqualiiications 
have  rarely,  if  ever;  produced  any  litigation 
rcfpeding  the  Validity  of  an  tleftioh^     The 
too  coxtimon  objeAion,  that  is  made  to  perfons 
teturned  to  fit  in  parliament,  is  an  imputa-> 
tk>n  founded  on  the  laws  againft  bribery  and 
cerruptbn.  If  fuch  undue  ihfluence  is  charge- 
able on  the  candidate,  it  diredUy  renders  the 
return  unavailable  as   to  him :  otherwife,  if 
fuch  agency  appears,  as  cannot  be  fatisfadtof  ily 
proved  to  be  done  with  the  concurrence  of 
the  candidate^  as  principal,  it  only  vitiates  the 
votes  obje<5ted  to,  and  eventually,  according  to 
their  number,  affefts  the  return.    By  the  flat. 
1  IL  V.  c.  u  knights  of  fhires,  and  thofe  who 
cleft  them,  were  to  be  refident  within  their 
refpedivc  counties  on  the  day  of  the  date  of 
the  writ  of  fummons,  ahd  citizens  and  bur^ 
gefles  were  to  be  reiident,  dwelling  and  free 
in  their  refpcftive  cities  and  boroughs.     It  is 

p  not.' 
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not  very  ftrange,  that  a  law  of  fuch  general 
inconvenience  and  reilraint  fhould  have  fallen 
into,  negledt.  But  to  obviate  any  doubts^ 
the  fL  14  G.  IIL  c.  58.  reciting  that  this 
proviiion  was  unneceflary  and  obfolete^  expli- 
citly repeals  fo  much  of  that  and  other  old 
ads  therein  fpecified^  as  relates  to  the  refi- 
dence  of  perfons  eledid  to  ferve  in  parlia«» 
jnent^  or  of  thofe  who  eled  them. 

The  qualification  of  **  ele<£tors  for  counties 
was  fettled  at  forty  (hillings  a  year  by  the 
fL  8  H.  VI.  c.  7.  explained  and  regulated 
by  other  Aatutes  made  in  the  fame  reign,  and 
ferae  pf  a  much  later  date.  In  different  ci- 
tics  and  boroughs  there  are  various  caufes  and 
defcriptions  which  conftitute  a  right  of  vot- 
ing :  and  to  prevent  endlefs  contefts>  by  ft. 
1  G.  IL  c.  24.  §  4*  fuch  votes  are  to  be 
deemed  legal,  which  have  been  fo  declared  \yf 
the  laft  determination  of  the  houfe  of  com- 
nions  refpeding  a  return  from  that  place, 
and  that  adjudication  is  made  final;  but  this 
is  repealed  by  ft.  28   G.  IIL  c.  52.  §  31. 

^  By  the  rtgiftiy  aa,  iB  G.  III.  c«  36.  5  ai.  tM  VutriS 
was  to  a£l  merely  minifterially:,  and  to  receive  all  the  votes  teo« 
deredt  with  a  view  to  a  fature  fcrutiny  %  bnt  this  whole  ftatute 
is  repealed  by  29  G.  III,C  i^,  and  oSenders  agaiikft  the  ibrmer 
•—indemnified.  '  '  '--       1 

.    8  fo 
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fo  fiir  as  relates  to  determinations  fubfequent 
to  that  adt.  As  to  cities  and  towns,  that  are 
counties  of  themfelves,  the  ft.  13  G.  !!• 
c.  20.  has  extended  to  them  the  regulations 
of  former  adls  made  to  prevent  fraudulent 
conveyances  for  ele^on  purpofes. 

The  foregoing  compilations  lead  me  now  to 
(peak  of  the  new  judicature,  by  which  the  me- 
rits of  a  contefted  return  are  to  be  tried  and 
determined.  This  tribunal  is  eftablifhed  and 
modelled  by  what  is  generally  thought  a  very 
ialutaiy  law,  (tho  attended  originally  with  in-- 
conveniences,  fome  of  which  at  leaft  have 
fince  been  done  away)  namely  the  10  G.  IIL 
c.  1 6,  explained  and  amended  by  the  1 1  O. 
IIL  c.  42 1  both  of  which  are  made  perpetual, 
the  former  being  temporary,  by  the  14  G. 
III.  c»  1 5 ;  and  fundry  new  regulations  are  in- 
troduced by  ft.  28  G.  III.  c.  52.  By  thcfc 
ftatutes  it  is  enabled : — ^^  that  whenever  a  *  pe- 
tition complaining  of  an  undue  return  (hall 
be  prefented,  a  day  and  hour,  being  fourteea 
days  at  the  leaft  after  the  appointment  of  the 
conunittee  of  privileges,  ihall  be  appointed  for 

^  Recognizancei  lobe  entered  into,  in  the  nature  of  thofe  to 
profecttte  offences.    St.  %%  G.  III.  c.  53.  §  5,  &c. 

£  2  taking 
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taking  the  fame  into  confidecation,  and  notice 
thereof  given  to  the  petitioners  and  fitting 
members,  or  their  agents;  but  tl^  time  may 
be  altered  as  occaiion  (hall  require ;  and  like 
notice  muft  be  given  of  fuch  alteration:  that 
on  the  day  fo  appointed,  the  feijeant  (hall  go 
with  the  mace  to  the  places  adjacent  to  the 
houfe,  and  if  lefs  than  one  hundred  members 
appear,  the  buiinefs  ihall  be  adjourned  till  that 
number  are  prefent ;  and  the  houfe  fhall  not 
proceed  to  any  other  bufinefs,  except  the 
fwearing  of  members,  previous  to  the  reading 
of  the  ^  order  of  the  day :  that  of  the  names 
of  all  the  members  prefent,  forty-*nine  fhali 
be  drawn  by  lot,  and  each  party  may  appoint 
a  nominee,  and  may  alternately  ibrike  off.  one 
of  the  forty-nine  drawn  by  lot,  beginrang  on 
the  fide  of  the  petitioners,  till  they  ans  re^ 
duced  to  thirteen  5  but  if  there  are  more  than 
two  parties,  each  party  is  to  ftrike  off  one  of 
the  forty -^nine,  till  they  are  reduced  .to  thir^ 
teen,  and  in  fuch  cafe  the  thirteen  are  to  chn£e 
two  members  then  oreient  in  the  houfe;  whofe 


^  It  may  be  adjoamed,  ft.  aS  G.  III.  c«  52.  §  ii $  HftXt% 

from  commitiees  may  be  received,  &c.  f  12 ;  ^id  regulations  are 
made»  where  a  petition  is  not  ropported,  or  not  oppofed,  aiid 
where  a  party  waives  hb  right  of  ftriking  off  namest  or  of  add- 
ing a  Bominect  }  1$,  i^,  15. 

names 
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names  ihall  not  have  been  drawn,  inflead  of 
nominees  appointed  by  the  parties:  that  if 
the  name*  of  a  member,  intended  by  one  of 
the  parties  as  his  nominee,  happen   to  be 
drawn,  anodier  name  may  be  drawn  inftead 
thereof:    that   the   faid    thirteen  members, 
drawn  by  lot,  and  the  two  nominees,  (hall  be 
fworn  at  the  table,   weU  and  truly  to  try 
the  matter  of  the  petition  referred  to  tbem^ 
and  a  true  judgment  to  give  according  to  the 
evidence^  and   fhall  be  a  feleB  committee  to 
try  and  determine  the  merits  of  the  return  or 
eledion  appointed  by  the  houfe  to  be  that  day 
taken  into  confideration :  and  the  hoxife  {hall 
order  the  faid  feledt  committee  to  meet  at  a 
certain  time  to  be  fixed  by.  the  houfe,  being 
within  twenty-four  hours  of  the  appointment 
of  the  faid  feledt  committee,  unlefs  a  Sunday, 
or  Chriftmas-day,  or    Good-Friday  ihall  in- 
tervene :  that  the  fele&  conunittee,  on-  their 
meeting,  (hall  eledt  a  chairman  out  of  tho& 
drawn  by  lot;  and  fhall  have  power  to  fend 
for  perfons,  papers,  and  records,  and  to  exa-* 
mine  witneflcs  upon  oath,  who  may  be  "  com.^ 
nitted  for  non-attendance  or  mifbehaylour  a 
jfed  Ihall  determine  by  a  majority  of  voices  of 

I  St  s8  G.  III.  e.  s«.  S  i«.  -  ^         *  lua.  S  16% 
i^^nc.  .         E  3  the 
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the  faid  feleft:  commktee^  whether  the  peti- 
tiooers^  or  the  fit^g  members^  or  either  of 
them,,  be  duly  returned  or  elefted,  or  whe« 
ther  the  eledtipn  be  void;  and  £hall  alfe  *  re- 
port whether  the  petition^  or  the  oppoiltioii 
thereto,  be  frivolo\is  or  vexatious;  and  provl-^ 
fioBS  are  made  in  refpe<%  to  coft^  to  either 
pa,r^;  and  the  houfi^  oa  tbeiqg  informed  of 
fuch  report  by  the  chairman  of  the  faid  ic-* 

leA  committee,  fhaU  order  the  fame  to  be 

<> «.  4  » 

ejiterftd  in  their  jourijals^and give. the  neceflkiy 
djtei^s  %  altering,  or  confirming  the  re- 
tjjirn,  pr  ior  ilfuing  ^  new  writ,  or.ipr  carry- 
igij^t)^!^  determination  into  e;s^ecutions  a3 
)th«  «,fe  .may .  require :  that  the  fcloa  com-* 
rf^\{^,  fhaU  fit  frpfn  day -to  .day,  ,unlefs  a  Sun« 
4fy^,.oc  Qiri(|;mas-(%,  or  Good-J" riday,  in- 
tjjiry^^^e,  and  thi^t  jao  ^en^ber  thereof  ibaUX 

b.e  ah(fn:t,,;yrithpu(  1^^  obt^e^  &pm  the 
l^of(fe«.pn  if)ecial  f;9.\xk  ^fc^^i^f^  4ipQ^,.oath« 
and  fhfrt  ^  th^  reft  ni^^  be  {irefea^  or,  yrith-> 
ifl,a^  hpjgif^^aer  the  tiqje  to  wbj(;hr4»e,,copiT 
ipltjte^,  ihajl  have  been  ad|ovirned|r_4  iartl^e^ 
adjpufWMM^t  Jljh^  be  nuidCrW  .tepptted,  wolji 
the  caufe  thereof,  to  the  j^oufc^an^i  t^ei^JM^ 
fentees  fhall  be  put  upon  their  defence  for 

*     .  .  .  «  ■  ^-    .      ■  ,  •  .  •  •  »    -il 

"  St, 88 G. m, c. 59.  %<t$»VK.     > 

fuch 


rBCT.  2.     f(fthe  BrttiJbpafRametft.  55 

furfi  omifTton  of  their  duty :  that  lefs  than 
•  thirteen  fhall  never  proceed  to  bufinefs ;  and 
^at  if  the  members  stbie  to  attend  fhaH  un- 
avoidably be  reduced  to  lef^  than  that  num- 
ber^  and  fliall  fo  continue  for  the  f|>ace  of 
three  fitting  days,  the  faid  feled  tommlttee 
fliall  be  difiblvedy  and  an6thir  chofeii  to  try 
and  determine  the  matter  of  fuch  petition, 
and  the  proceedings  of  the  former  (hall  be 
void  and  of  no  effeA :  that  where  ^  the  me« 
fits  of  petitions  depend  on  queftions  bf 
right,  ftatenients  thereof  ihall  be  delivered  a 
diat  a  new  petition  and  committee  may  be 
appointed  to  try  fuch  rights  and  tfaat^  com* 
mittees  fhall  not  be  diflblved  by  prorogation 
of  parliament/' —  Thefe  provifions,  whidi 
were  cftablifhed  for  the  moft  part  with 
much  wi^om  and  forefight,  and  which 
ky  fcatteted  in  the  a^,  1  have  in  iome  de^ 
gree  methodifed  and  divefted  of  die  verbofity 
of  nodem  flatutet^  Thie  impartiality  and  af« 
fiduons  attentkn  to  bofinefs,  in  thofb,  whc^ 
have  hitherto  compofed  thefe  file6t  commits 
tees,  have  in  general  been  very  pndib-wordiy 
aiid  iatisfadory  to  the  natkm. 

*  Boi  if  ft  committee  flull  hftve  fat  fiwrtcea  dbysj  twcltr« 
members^  and  if  t«caty*fiTe  days*  ektca  w^uAen,  nay  mo* 
feed  tobufiaeft.    $  >>       ^  '       '  . 

£  4  Another 


j6       Of  the  conjiituent  parts,  ^c^     l?ct.  2, 

Another  ufeful  innovation  in  the  law  of 
eledion  was  '  finally  made  by  the  24  G.  III. 
c.  26.  by  which  adl  the  fpeaker»  under 
certain  regulations  and  reftridUons,  is  im« 
powered  and  required^  during  any  prorogation 
or  adjournment^  to  iiTue  his  warrants  to  the 
clerk  of  the  crown»  to  make  out  new  writs 
for  eleifling  members  in  the  room  of  fuch  as 
(hall  happen  to  die,  or  become  peers  of  Great 
Britain,  before  or  during  fuch  recefs:  and  the 
ipeaker  is  alfo  impowered  and  required  to  ap«- 
point  a  certain  number  of  membersi  not  more 
than  feven  nor  lefs  than  three,  as.  &  prpvi-^ 
iional  fecurity,  to  put  in  execittion  the  powers 
of  the  9^.  ;ii  I 


1; 


We  arc  now  to  fiippofe  the  commons  elcA-* 

ed  and  the  parliament  met;  when  the  catde 

of  fiunmons  is  declared.    This  *  was  ufoaDy 

dobe,  in  early  reigns,  by  the  chancellor  or  chief 

c  juftice:  but  what  the  chancellor  uttered  was 

» confidered  as  coming  from  the  king,  and  was 

•  entered  (ie  par  le.  rot.     The .  king  *  himfelf 

fometimcs  fpake,  being  always  prcfcnt,  eithtr 


'  It  repeals  loG.JII.  c.  41.  k  15  G.  IILc.  36.  of  a  funitar 
efcft.  •  Elf.  c  vi.    4  Inft.  7,  S,     .      t  Elf.  c.  vi,  S  S* 
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in  perfon»  or  virtually  by  commifiion.  The 
fpeech  from  the  throne,  in  more  modbm" 
days^  is  not  made  till  after  the  choice  of  a 
fpeaker.  For  they  cannot  £c  .without  <*  a 
ipeaker  after  this  firft  meeting*:  this  chme 
Uierefore  is  their  6rfl:  employment; 

4 

Mr.  Elfynge,  whoie  diHgCdMe  was^  X  bc«» 
lieve^  ibmetimes  greater  than  his  j^dgcodfit:  f , 
maintains^  that  without  the  king's  comnoaQki 
or  leave .  the  coKomons  cannot  eled  tluj^ 
fpeaker:  tho  he  afferts  thaooromonB  ever  had 
a  ipeaker,  :2^  the  furft  cooEmiand  of  ^atifort 
was  in  the  i&cond  year  of  Henry  the  fourth. 
The  iame  author  immediately  declares^  that 
the  choig;  is  abf6lutely  in  th^  ppwer  of  the 
commonSf  and.  that  the  king  never  reje<^ed 
an/  p£  ]0vhom  ^f  y  p^e  ^hoice^  Btft^  the 
fp^«r  is  fteStxitfiA  to  the  king  fpr  his  appro*- 
batkms  »fA  iwcp  Mr.  Eifynge  wrote^  in  ^ 
inftai^e^of  Mr*  Seympor  %  the  ktn^ .  refuiitd 


V  pomm^  joom.  5  Feb.  1679.-^30  Pec.  ic  2  Jao.  t70i»4ec, 

^  4  Inil.  g.  ■■  But  in  cafe  of  the  fpeaker's  fudden  indifpo* 
Udmii  the  houfb  ttu  itiade  ihoit  adjoitrnineiit8»  doin^'  no  ddier 
buixiefs :  wii,  ifke  fppcches  are  then  made  to  the  clerks  ml  ffl^h 
cjueltions  of  adjournment  put  by  him.  Comm.  joum.  i8  &  21 
Nov.  1763.  So  the  fpeeches  made  in  relation  to  the  choice  of 
%  fpeaker,  are  addreffed  to  the  clerk. 

•^  C.  vii. 

>  Grey^s  debatesj  vol.  vi.  402.  ^24*  ^38j  ^i^* 

to 
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to  confirm  him,  but  the  commons  wouM  not 
proceed  to  the  dedion  of  another  ipeaker, 
and  the  parliament  was  prorogued.  When 
they  met  again,  they  chofe  ferjeant  Gregory. 
No  account  of  this  tranfa^on  is  extant  on 
the  journals.  So  far  as  the  precedent  goes,  it 
terminated  rather  in  favour  of  the  prerogative. 
But  the  contrary  doctrine  has  more  reafons  to 
fupport  it.  On  the  one  hand,  it  may  indeed 
be  urged>  ^t  as  the  fpeaker  is  entitled  to 
bave  accefs  to  the  royal  prefence,  it  ivould  be 
unbecoming  to  force  one  upon  iht  ibvereignt 
who  might  be  perfonafiy  difguftful  to  him. 
But  on  the. other  hand  it  may  be  argued,  that 
the  form  of  prefenting  the  fpeaker  ticBt 
might,  even  in  its  origin,  be  only  to  givfc  likn 
an  opportunity  of  <nak4ng  excufes,  ('whicb 
was  a  ufage  of  long  continuance)  and  pf  be- 
ing exonerated  from  the  office  h^  the  rc^al 
authority,  at  his  own  requefl;  that  if  the 
king  might  rejeA  one,  he  might  rejed  msarf^ 
that  this  is  the  fingle  inflancc  of  fejedion^ 
altho  the  eledion  of  Mr.  Harley,  in  the  Tub* 
fequent  reign  of  William  the  third,  is  thought 
to  have  been  ve;'y  diftafteful  to  that  nsu^narch, 

J  I  ParL  hift.  i%Jy/ub  anno  Cbrifii  1382,  5  R,  IL 

and 
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and  altho  he  made  his  *  excufes,  (like  the  reft) 
which  afforded  a  plaufible  pretext  for  fuperr 
ieding  him;  that  eiren'ihe  ceremony  of  mak^ 
ing  ezcufes  to  the  throne  now  feems  abro- 
gated; and  laftty^  that  a  fpeak^  eledbed  in  the 
middle  of  a  parliament  need  neither  make  a 
demand  of  privileges  nor  be  presented  to  the 
king. 


*  ConuB*  joanui  I  Feb*  i70i»2.^-^*»In  4  Co^.  4ig.  19^ 

it  18  crroneonfly  faid,  he  made  no  excufe :  and  cafes  are  al- 
leged oT  a  fpeaker  eled  being  called  fpeaker  before  oonir- 
madon,  viz.  16  Nov.  \t(^  at  or  aboat  which  time  there  was 
ooeleAion,  and  %\  Od«  1702:  which  latter, inft^ce  ma/  be 
XQthefttic;  bitt  there  is  up  printed  jo«mal  of  that-  date.  Tho 
dete^n  of  any  nuibke  ip  that  valuable  vpoik  cvely  occurs.   ' 

*  It  was  twice  repeated  in  this  reigo«  by  fir  J.  Ca^  Comm* 
jooftL^  Nov.  1761*  &  ti  May  \^t%•  *  '8ir  P.  Norton  twice 
omiftodi(»  Comm-Joonu  %^  Jan.  l77Q«ie  joNov.  1774*  Mr* 
Comewall  defired  die  honfe  to  give  bun  leave  to  make  his  ex- 
cnfasiil  tttioiber  place :  bat  there  was  a  «ry,  *  no*  no."  -  Comm. 
jooriH  31  Qd.  U  I  Nov.  1780.  His  fi^cceflbn  Mr.  Grea» 
ville,  about  a  month  after  his  eledion,  in  |i  ^txy  dignified 
fpdecil  declared  that,  according  to  former  inlbmces,  «  fpeaker, 
deOcd  in  the  aiddk  of  a  parliament^  need  neither  make  %  d  v 
mand  of  privileges,  nor  be  prefented  to  the  king ;  that  he  was 
difp^d  to  follow  the  precedents  at  the  reftoratiott  and  the  re^ 
▼ojoti^;  but  yet  fabmi^^ed  to  be  direded  by  the  hoffc.  No 
diredions  were  given,  and  he  was  not  prefented.  Comni. 
jooto.  5  Jan.  U  %  Feb.  1789.  Mr.  Addington  foDowed  the 
cscanip|e  of  Mr.  Qomewall^  in  fignifying  his  hope,  that  the  houfe 
would  give  him  leave  to  make  his  excufes  in  another  place; 
but'  die  -like  dlftpprobaden  was  ezprefi!cd.  Comm.  joom. 
{  Joae  1789^    Upon  bis  re«eleAioo,  at  the  beginning  of  the 

Cedent  parliament,  it  appears  that  he  made  his  dignified  ac« 
lowkdgpsents  to  the  houfe,  but  no  excnfes  there,  or  to  the 
)hipne.    Comfflt  joom.  25  &  a6  Nov.  17909 

The 
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The  firft  ^  mention  of  a  fpeakcr  extant  on 
record  is  of  fir  Thomas  Hungerford,  in  the 
fifty-firft  year  of  the  reign  of  Edward  the 
third:  but  it  feems  juftly  apprehended  that 
the  commons  had  their  fpeakers  before  this 
'time.  Sir  *  Simonds  d'Ewes  is  of  opinion, 
that  it  may  be  colleifted  from  an  old  manu* 
fcript  account  of  a  parliament  holden  in  the 
forty-fourth  year  of  Henry  the  third,  that  the 
commons  had  a  fpeaker  at  that  early  pe- 
riods 

.  The  fpeaker,  being  approved,  fues  to  the 
king  for  certain  privileges,  which,  it  feems, 
are  conftitutignally  due  to  the  commons,  and 
are  thus  petitioned  for  as  a  mark  of  reverence 
to  the  throne.'  Thefe  are,  according  to  Mr« 
Elfynge  ^  accefs  to  the  king,  freedom  of 
fpeech,  and  freedom  from  arrefts :  according 
t^  fir  Edward  Coke*,  firft,  freedom  of  fpeech, 
aod  the  antient  and  jufi:  ^  privileges  and  liber-> 
ties  of  the  commons;  fecondly,  that  in  what 
hfi  ^11  deliver  no  fault  tnay.be  imputed  to  the 

*  1  Pari.  hift.  351.    Elf.  c  vii.  c  Joarn.  xo, 

a  C:vU-§7.  •  •  4rAft,'8.     '         •         '      '^     "' 

'  The  commons.  In  25  C.  i .  macle  a  remarkable  ordrr,  waiv* 

ing  their  privileges  in  aftioas,  &c»  except  as  to  pesfenal  arreft 

and  imprifonmcnt.    16  Pari.  hi4r  4B7.    The  Ijifit  hp  dQW  enaded 

by  a  geofral  law.    St.  10  G«  IlL  c.  50; 

commons^ 
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commons,  and  that  he  may  refort  to  them 
for  declaration  of  their  true  intent,  and  may 
be  pardoned;  and  thirdly,  accefs  to  his  ma- 
jefty's  royal  perfon :  according  to  fir  John ' 
Finch,  fpeaker  in  the  third  year  of  Charles 
the  firft,  the  rights  claimed  are  freedom  from 
arreft,  freedom  of  fpeech,  accefs  to  the  king, 
and  candid  conilrudtion  of  the  commons' 
proceedings,  or  to  that  efFed.  Mr.  Harley^ 
claimed  all  their  antient  rights  and  privileges 
generally,  and  particularly  thofe  laft-men- 
tioned.     The  like  pra£tice  is  flill  continued, 

% 

Here  we  mav  obferve  federal  diftindlions 
that  pnevail  refpeftively  between  the  fpeakr 
crt'  of  the  two  houfes  of  parliament.  The 
piicAochGSfr  of  the  houfe  of  lords  is  not  eleft- 
*d,^'tta€d  hot  be  a  member,  if  a  member^ 
«5t«?S  JA  tonmioh  with  the  reft,  the  fpeeches 
ill  A^tis  are  not  acSireflcd  to  him,  but  to  the 
tortfe'cfeUciaiveiy }  and  his  office  is  frequently 
f&^]plieii  hf'  kn  ikrcafional  deputy  pro  tempore: 
irf'aftt  Which  partitukrs  he  differs  from  the 
fpeaker  of  the  other  aflembly,  who  feems  to 
maintain  more  of  authority,  fubjc£t /  how- 


r.  L  i      t^  YLiA.  <io1l;  484.    7  Paft.  htft,  jj^ 
''^'^'''  •  ''-*  Cdiwtt. journ.  U  Peb.  1700-^. 


*  z  Rulb,  coll  1 137.    8  Pari.  hill.  330,  he. 

cvQr 
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tver  to  the  control  of  the  majority  of  the 
houfe. 


The  commons,  fays  fir  Edward  Coke% 
being  the  general  inquifitors  of  the  realm« 
have  principal  care,  at  the  beginning  of  a 
parliament,  to  appoint  committees.  Theie 
have '  ufually  been  five,  for  religion,  for  grie v- 
ances,  for  courts  of  juftice,  for  tradt,  and  for 
privileges  and  eleftions.  Of  thefe  the  firft 
four  are  general  or  grand  committees;  the 
laft,  now  appointed  for  privileges  only,  con- 
fifls  of  members  deputed  by  fpecial  nomi* 
nation. 


In  confidering  the  parliament  in  its  coU 
!e£tive  capacity,  we  muft  firft  obierve,  that 
the  time  and  place  of  meeting  are  in  the  king's 
difpofal  and  appointment;  but  the  frequent 
convoking  thereof  is  part  of  the  conftitu- 
tional  law  of  the  kingdom,  enforced  by  fun* 
dry  ftatutes. 


ic  4lnft.  II*  12* 

'  Comm.  joorn.  13  Feb*  1700*  16  Nor*  i699»  sj  OSU 
1 702,  &c.— — And  orders  are  given^  at  the  commencemeiit  pfa 
^flionj  for  their  regular  fitting. 

As 
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As  to  parliament  days,  Mr.  Elfynge  "  cites 
many  precedents  of  parliaments  being  fum<- 
moned  to  meet  on  Sundays,  fiom  the  twenty* 
third  year  of  Edward  the  firft  down  to  the 
fourth  of  Edward  the  third :  and  he  tells  us, 
that  fubfequent  parliaments  have  £ite  on  that 
day.  But  this  is  not  confident  with  the 
practice  of  more  modem  times:  altho  the 
deliberations  of  parliament  each  day  are  pre- 
ceded with  a  form  of  prayer  and  religious  de- 
votions; an  entry  of  which  folemn  rite  is 
regularly  made  in  the  journals.  This  appears 
to  have  been  the  eftablifhed  pradlice  at  leafl 
from  the  beginning  of  James  the  iirft's  reign; 
for  in  the  diary "  of  his  firft  parliament,  we 
find  the  clerk  fometimes  reads  prayers  in  the 
abfence  of  the  fpeaker;  and  it  feems  a  dif- 
ferent form  was  ufed  when  they  were  4«ad  by 
the  fpeaker,  and  when  by  the  clerk. 


e  fubjed  matter  of  parliamentary  deli- 
berations and  refolves  are  all  things  that  may 
be  conceived  proper  to  be  pafTcd  into  laws  % 

*  C.  iv.     15  Ptf].  hift.  40c.  446.    Coznm.  joum.  Son. 
II  Kby  1679. 

'  At  the  end  of  the  firft  vol.  of  Comm.  journ,    30  May 
1604.    17  Dec  iS  &  20  March  i6o6.    &  2  &  18  Jane 

1607. 

'  •  Elcm,  jw.  Icdl  ir. 

or 
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or  wherein  the  advice  of  either  houfe  iriay 
advaatage  the  fovereign  and  his  fubje£fcs.  The 
antient  writs  of  fumraons  fpeak  of  the  de-> 
fence  of  the  reahn,  and  matters  refpefting  the 
church :  accordingly^  in  fac^,  reformations  in 
religion  have  been  frequently  treated  of  in 
parliament;  and  even  in  early  reigns,  and 
when  fupplies  were  lefs  neceilary»  we  find 
both  houfes  confulted  in  afiairs  of  peace  and 
war ;  which  to  make  and  declare  is  the  un« 
doubted  prerogative  of  the  king. 

Either  houfe  may  adjourn  according  to  their 
refpedlive  plcafute;  and  the  adjoufiltnent  of 
the  one  is  no  adjournment  of  the  other.  Bur 
a  prorogation,  which  clofes  the  then  feflion, 
and  a  diiTolution,  which  puts  an  end  to  the  then 
parliament,  muft  both  be  by  the  royal  author 
rity.  The  prorogation  or  diflblution  of  par- 
liament, and  the  royal  aflent  to  bills  ready  to 
be  pafled,  may  as  efFcdually  be  tranfaded  by 
commiflion  as  by  the  king  in  perfon. 

The  law  and  ufage  of  parliament  may  be 
farther  confidered,  firft,  as  aifefting  one 
branch  of  the  legiflature  with  a  diredl  view 
to  the  other  two  branches  thereof,  and  fe-^ 

condly# 
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condly,  as  independent  of  fuch  relation. 
The  former  is  verfed  about  matters  of  con- 
ilitutional  weight  and  importance:  the  lat- 
ter regulates  the  debates  and  other  proceed- 
ings in  each  aflcmbly  with  an  attentive  regard 
to  clearnefs,  decency,  and  expedition,  and  in- 
cludes what  in  parliamentary  language  are 
termed  points  of  order. 


L  Of  the  former  fort  is  that  privilege  of 
the  houfe  of  lords,  that  bills,  affefting  the 
rights  of  their  own  body,  muft  have  rife 
in  that  aflcmbly,  and  fufFcr  no  change  from 
the  commons.  Of  the  fame  kind  is  the  right 
claimed  by  the  commons  to  frame  all  money 
bills,  as  they  arc  called,  which  lay  any  tax  ot 
impofition  on  the  fubjeft.  Thefe  muft  be 
pafled,  if  at  all,  precifely  as  they  come  from 
the  reprefentative  body  of  the  people,  in  re- 
fpedt  to  their  matter,  meafurc,  and  time,  and 
cannot  be  altered  in  the  houfe  of  lords.  In- 
deed this  right  was  ftrongly  contefled  between 
the  houfes  in  Charles  the  fecond's  reien. 
Reafons  were  urged  againft  it  by  the  lords, 
which,  with  the  anfwcrs  given  to  them,  are 

F  entered 
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entered  in  the  journal '  of  the  commons, 
as  alfo  the  thanks  of  the  houfe  to  fir  Hc- 
neage  Finch,  attorney  general,  who  had  pre- 
pared the  arguments  to  eftablifh  the  claim 
with  great  ability  and  diligence.  The  more 
commonly  received  opinion,  and  the  ufage  of 
parliament,  have  fince  correfponded  with  the 
privilege  then  aflerted  and  maintained. 

II.  The  other  part  of  parliamentary  law 
and  ufage,  which  regulates  the  proceed- 
ings in  each  aflembly  feparately,  as  the  nc- 
cefHty  that  motions  fhould  be  feconded,  that 
a  queilion  of  amendment  fhould  be  put  be- 
fore the  original  quefUon,  and  many  other 
points  of  or^er,  the  whole  of  this  knowledge 
can  fcarce  be  learnt  without  adtual  experience. 
On  many  occafions  it  is  requiiite  to  refort  for 
inilrudtion  to  the  precedents  recorded  in  the 
journals;  and  each  houie  frequently  orders 
them  to  be  fearched.  As  to  queftions  rela- 
tive to  controverted  ele<ftions,  the  former  ad-» 
judications,  of  the  feledi:  committees  muft  be 
confulted  as  ufeful,  tho  not  ftridtly  binding 
authorities. 


p  Comm.  jouro.  t%  April  1671. 

Ithiok 
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I  think  it  unneceflary  to  recite  the  formal 
manner  of  paffing  bills,  or  the  various  cere- 
monies occafionally  ufed  between  the  relpec- 
tive  branches  of  tlie  legillature#  What  has 
been  itt  down  in  this  difcourfc  may  be  not 
unufeful,  to  the  inexperienced  at  leaft,  as  an 
introduftioa  to  the  knowledge  of  parliamen- 
tary law. 


F2  LEG- 


[    6S    ] 


LECTURE       III 


Of  the  kingy  and  his  fupr erne  executive  power. 


HAVI N  G  thus  far  treated  of  legiQative 
magiftracy,  as  eftablifhed  by  the  con- 
ftitutional  law  of  England,  I  proceed,  in  pur- 
fuance  of  the  plan,  which  I  have  adopted  and 
delineated ",  to  fpeak  of  the  king's  majcfty, 
the  fupreme  executive  power  of  the  ftate; 
and  fhall  afterwards  confidcr  the  feveral  tri- 
bunals, to  which  judicial  authority,  the  third 
fpecies  of  civil  dominion,  is  diftributed. 

By  the  antient  and  immemorial  conftitu- 
tlon,  the  fupreme  executive  power  (the  gene- 
ral nature  of  which  kind  of  magiftracy  was 
attempted  to  be  difplayed  in  *  one  of  my  ele- 
mentary difcourfes)  is  lodged  in  a  fingle  per- 
fon,   the  king,  or  queen.      Our  kings*  and 


•  Elcm.  jur.  Icdl.  VI.  ^  Elcm.  jur.  lea.  IIL 

^  7  Co*  10.  b.  Calvin's  cafe,    x  Ander.  44.    BenL  79. 

queens 
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queens   becmne    fiich   by  hereditary  defccnt; 
their  rights  are  confummate  before  the  cere-' 

• 

mony  ol"  coronation,  which  is  no  part  of  the 
title ;  and  their  reign  begins  the  day  on  which 
the  anceflor,  laft  vefted  with  royalty,  expir- 
ed.    The  rules  of  defcent  therefore,  which 
regulate  the  inheritance  of  the  crown,  are  a 
moft  important  part  of  municipal  law,  fince 
by  thefe  it  is  determined,  whom  we  are  to 
obey  as  king.     Theft;  rules  were  l?y  the  com- 
mon law  the  fame  as  prescribe  the  title  of 
lands  by  defcent,  on  which  I  (hall  difcourfe 
'hereafter)  with  only  two  variations  or  ex- 
ceptions.    For  firft  the  crown  defcends  to  the 
eldeft  daughter  or  fifter  in  exclufion  of  the 
reft  $  whereas  the  real  eftates  of  fubjedts  are 
inherited  by  all  the  daughters  or  fiflers  equal- 
ly.   The  other  exception  is,  that  the  half- 
blood  is  not  excluded  from  fucceeding  to  the 
throne.     If  therefore  the  *  fovereign  hath  a 
fon  and  a  daughter  by  one  queen,  and  a  fon 
by  anotlier,  and  the  elder  fon  becomes  king 
and  dies,  the  fcgond  fon  fhall  inherit,  and  not 
the  daughter  of   the   whole   blood,    as   (he 
would  do  among  fubjedls.     3ut  the  defcent 
of  the  crown  may  be  farther  modified  by  adt 

'  Lea.  XXVIU.  •  \n&.  15,  b, 
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of  parliament.  Thus,  by  the  ^  ft.  7  H.  IV. 
c.  2.  it  was  intailed  upon  the  then  king,  and 
his  four  fons  fucceflively  by  name.  The  de- 
feint  of  the  crown  was  h'mited  by  feveral 
ftatutes  in  Henry  the  eighth's  time;  and  a 
'conditional  power  was  given  to  that  monarch 
to  difpofe  thereof  by  letters  patent  or  will. 
According  to  the  parliamentary  limitation  of 
the  crown,  now  in  force,  and  enabled  by  the  ft. 

'  It  appears  (2  Pari.  hift.  95,  &c.)  that  there  were  twowEkz, 
the  former  having  intailed  the  crown  on  the  king  in  tail  wuiU, 
and  being  immediately  repealed;  and  farther  that  the  copy  of 
the  fecond  ad,  printed  in  RuiF.  ed.  is  imperfed,  wanting  both 
the  preamble  and  conclufion.  This  repea],  by  refcinding  the 
excluiion  of  females,  gives  fome  colour,  in  Rapin's  opinion«  to 
the  tide  fet  up,  about  55  years  afterwards,  by  the  houfe  of  York^ 
thro  two  females,  from  Lionel  duke  of  Clarence.  But  every 
claim,  adverfe  to  the  parliamentary  fettlement  then  made,  was 
rationally  barred  thereby.  Foft.  403.— — Bkckflone  (i  Comm. 
1199.)  cites  a  paflage  from  William  of  Malmibury,  as  fliemng^ 
that  the  fame  dodtrine  of  limitation  of  the  crown,  by  king  and 
national  convention,  prevailed  before  the  Norman  conqueft. 
The  expreilions  however  of  that  eminent  Englifh  annalift  (as 
S  a  vile  and  others  repute  him)  are  applied,  not  to  the  fuppofed 
grant  of  the  crown  by  Edward  the  confeiTor,  but  to  an  agree- 
ment of  Harold  himfcif,  while  a  fubjedt,  with  duke  William, 
ratified  by  the  former's  oath ;  which  he  afterwards,  when  king, 
wilhed  to  ft^c  himfelf  from,  as  pre/umptuous  or  invalid,  ''  fucd 

ABSQUE   GENERALI  SBNATUS   ET   POPULI     CONVENTU   KT 

s  D I  c  TO  alunam  illi  harcditatemjuraverit.     Proiude  ftultum  Ja^ 
er amentum  frangendumJ**     Still  this  pafTage  (confidering  the  age- 
of  the  hiftorian,  who  was  patronifed  by  Robert  earl  of  Glou- 
cefler,  the  general  againft  king  Stephen,   Nicolfon  58)  is  a 
ilrong  teilimony  of  the  Ante-Norman  conflitution. 

s  It  is  faid,  a  parliamentary  title  under  this  ftatute  was  ont- 
ftanding  againft  J.  I.  at  his  acceilion.    5  Parl.hift.  i. 

12 
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J2  &  13  W.  III.  c.  2.  the  right  of  fucceflion 
is  declared  and  veiled  in  the  princefs  Sophia, 
(the  mother  of  our  prefent  fovereign's  great 
grandfather,  George  the  firft)  and  the  heirs 
of  her  body,  being  proteftants.  To  deny  that 
the  ftatutes  of  the  realm  are  of  force  fuf- 
ficient  to  bind  the  inheritance  and  limitation 
of  the  crown,  hath  been  made  a  highly  punifh- 
able  offence  by  "^afts  of  parliament,  pafTed  at 
different  periods  of  our  hiflory* 

The  ceremony  of  crowning  the  perfon, 
thus  defignated  to  royalty,  was  in  England 
always  accompanied  with  an  oath.  The  form 
of  this  oath,  as  it  is  now  ordained  to  be  taken, 
is  fettled  by  the  fl.  i  W.  &  M.  feff.  i.  c.  6; 
and  is  in  fubflance,  to  govern  according  to 
law,  to  caufe  juflice  in  mercy  to  be  executed, 
and  to  maintain  the  law  of  God,  the  true  pro- 
feffion  of  the  golpel,  the  proteftant  religion, 
and  the  rights  of  the  bifhops  and  clergy.  By 
the  fl.  I  W.&  M.  (tff.  2.  c.  2.  every  king  and 
queen,  being  of  the  age  of  twelve  years;  who 
fhall  fucceed  to  the  imperial  crown  of  thefe 
realms,  is  alfo  required^  on  the  firfl  day  of  the 
meeting  of  their  firfl  parliament,  or  at  their 
coronation,  (which  fhall  firfl  happen)  to  make, 

*  St  13  El.  c.  I.    6  A.  c.  7.  J  2. 

F  4  fubfcribe. 
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fubfcribe,  and  audibly  repeat  the  ^  x:laratior^ 
againft  popery  in  the*  30  C.  II  ^^  2.  The 
a(^  before-mentiosed,  for  the  lim>tat;con  of  the 
crownj  requires  both  the  declaration  and  oath 
to  be  taken  by  perfons  fucceeding  by  virtue  of 
that  ftatute. 

»         «  *        . 

At  the  coronation  *  of  William  the  firft,  the 
confent  of  the  Englifh  thereto  was  afked  by 
Aldrcd  archbifhop  of  York,  and  that  of  the 
Normans  by  the  bifliop  of  Conftance,  It 
would  not  probably  l^ave  been  very  fafe  for 
any  bold  debater,  who  had  raifcd  pbje<5tionsi 
againft  thus  placing  the  diadem.  This  in- 
ftance  however  adds  fome  farther  weight  tQ 
their  opinion,  who  inGft,  that  this  prince 
never  claimed  his  fovereignty  here  by  right  of 
arms  over  a  vancjuifhed  people,  whatever  were 
the  efFedls  pf  his  flaughterous  vidlory  in  re- 
fpeiS:  to  aftual  power  and  unreftrainable  do- 
piinion.  He  always  aflerted  a  right  anterior 
to  the  battle  of  Haftings,  relying  on  thp  al- 
leged, grant  of  Edward  the  ponfefTor,  an^ 
might  wifli  to  have  his  clain^s  fandlioned  by 
general  approbation,  cfpccially  as  he  had  no 
hereditary  pretenfions,  (the  only  familiar  title ][ 

*  Brady's  hifl.  190, 

even 
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ev^n  fuppoiing  his  baftardy  no  impediment ; 
which  i  indeed  was  looked  upon  as  no  unfur^r 
moun table  objection  among  the  northern  war-» 
riors»  who  fpred  their  manners  over  Europe. 
jPut  what  was  then  done  by  thefe  two  bifhops 
is  not  an  example  that  ^  any  fubfequent  age 
has  had  occafion  to  follow.  Thus  to  2^  the 
confent  of  the  people  at  large,  as  if  the  mor 
narchy  were  eledlive,  is  wholly  repugnant  to 
^  wife  policy  of  the  Engltfh  conflitution. 

The  king'  hath,  bcfides  his  natural,  a  politic 
capacity,  in  rcfpedl  to  which  latter  he  is  faid 
never  to  die.  This  ide?,  being  Icfs  quaintly 
expreiTed,  means,  that  there  is  no  interreg- 
num; that  as  well  tie  tran/cenJent  prerogatives 
of  the  crown,  as  rights  of  an  inferior  nature^ 
on  the  anceftor's  death,  immediately  vcft  in 
the  lawful  heir  to  the  throne.     I  (hall  pur- 


i  Spelm.  cod.  fub  hoc  regno.  Wilt.  LI.  A.  S.  285.-^— And 
accordingly  he  did  not  difguife  this  circumftance.  '*  Ego  Guli^ 
tlmus  ecgnomim  Baftariui  rex  AngVtm.^^  &c.  Charter  dated  at  the 
fiege  of  York,  which  was  but  in  the  third  year  of  his  reign. 
Scld.  U  hon.  c.  v.  §  10. 

^  Tho  the  ofurper  Stej^  en  (liles  himfelfa  king  elefled,  &c* 
having,  bjr  a  very  libera!  charter  of  rights  and  immunities,  pre- 
vailed on  the  convention  called  by  him  not  to  difpute  his  claim, 
iParlhifl.  I2»  13. 

>  Plow.  213.    7  Co.  Tob«  Calvin's  cafCf 

•  fuc 
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fue  this  diftin£tion  in  the  following  obferva- 
tions. 

What  I  call  then  rights  of  an  inferior  na- 
ture are  chiefly  fuch  as  relate  to  the  royal 
revenue  and  poffeflions.      The  common  law 
made  a  large  provifion,  from  various  fources, 
which  are    fully  commented   upon    by  fir 
William  Blackftone",  for    fupport  of   ma« 
jefly  and  peaceful  government,    tho    at  all 
times  very   inadequate    to    the    expence   of 
foreign  wars.     The  king  alfo  poflfefTes  lands 
and  eflates,    fbme  in   right   of  his  crown^ 
fome    in    right  of  his  duchy    of   Lancaf- 
ter»  and  fome  by  later  acquifition.     But  the 
expences  of  government  have  been,  partly 
from  neceflity,  fo  highly  augmented,  the  an-* 
tient  means  of  fupplying  them  have  funk  to  i^ 
inconfiderable  a  value,  and  (what  is  much 
more  to  be  lamented)  long  and  frequent  wars 
have  left  fuch  ian  accumulation  of  public  debt, 
that  almoft  the  whole  of  the  revenues  is  raifed 
by  taxation;  and  the  annual  amount  of  the 
difburfements  to  be  allowed  for  the  civil  lift 
has  been  from  time  to  time  adjufted  by  par- 
liament.    The  fum  fo  appropriated  is,  I  fay» 

•  Vol.  1,  c.  8. 

the 
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the  chief  fund  for  fupporting  the  dignity  of 
the  crown,  and  defraying  the  ordinary  charges 
of  the  ftate.  Out  of  the  refidue  of  the  fup- 
plies,  the  intereft  of  the  national  debt  is  re- 
gularly  paid,  and  armies  and  fleets  are  raifed 
and  fitted  for  atchievements. 

Among  the  rights  of  an  inferior  nature,  or 
thofe  of  pofleffion  belonging  to  our  fove- 
reigns  as  fuch,  may  be  reckoned  the  antient 
jewels  of  the  crown,  which  are  of  that  kind 
of  chattels  termed  by  the  law  "  heir-looms, 
and  which  the  king  cannot  difpofe  of  by  his 
teftament.  This  reftraint  exifts  by  common 
law:  and  by  adt*  of  parliament,  the  power 
alfo  of  difpofing  of  crown  lands  is  very  con- 
fiderably  limited  and  circumfcribed. 

But  the  fuperior  rights,  the  tranfcendent 
prerogatives  of  our  kings,  are  what  eflcntially 
form  their  conftitutional  charadter.  The 
crown  '  of  thefe  realms  is  declared  by  divers 
afts  of  parliament  to  be  of  ^  imperial  dignity. 

The 
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^  I  cannot  fuccindlly  afcertain  the  meaning  of  this  expref- 

£on;  but,  in  the  places  alluded  to,  it  feems  nfed  chiefly  to  aflert 

the 
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The  powers  thereof  may  be  confidered  with 
refpeft  to  the  royal  fuprcmacy  in  (fir^ib^  cc- 
clciiaftical(fecondly)  civile  and  (thirdly)  mar- 
tial afF.:'rs\  under  which  laft  head  I  compltr-^ 
hend  the  prerogatives  relative  to  peace  aha 
war,  ^ 

I.  As  to  the  particulars  of  the  king's  fu- 
premacy  over  the  church,  his  -^^  con|^:  not 
only  is,  ahd  always  woj^  neceflary  to  the  ra- 
r^jfication  of  qandns.and  conflitutions  made  by 
the  clergy,  but  he  'may,  in  fomc  inilances^ 
•fuperfede,  by  his  difpenfatiqus  and  exemp- 
tions, the  ordinary  effciSts  of  the  ecclefiaftical 
law.  By  the  ft.  25  H.  VIII.  c.  19.  §  \.  it  is 
enadted,  that  the  convocation  ilnill  be  aflcRi-^ 
bled  by  the  king's  writ,  without?  which,  or  at 
leaft  the  royal  licence,  thefe  fynods  could 
*  never  meet.  When  they  are  regularly  con- 
voked, they  muft  have  the  king's  licence"  be^ 


the  eccleAattica]  fupremacy  of  our  kings,  Thos  WUHam  Rg* 
fas  alleged,  in  his  difpute  with  archbifhop  Arrfelni  on  this  very 
fubjed,  — • '«  qu9d  Jpt&ahat  ad  officium  imperatoris>  qutnit 
*velUt  tapam  eligere,  kS  ob  eandem  rationem  quod  nuUus  archiepifm 
tafus  *vel  epi/cofus  rtgni/ui  curm  Rpman^  'uti  pafM fuhejftt ;  /r^r- 
cipue  cum  ip/e  omnes  lihtrtates  hahtret  in  regno  Juo,  quas  i  MPS  a.  a* 
TOR  njindicabat  in  i M P £ nio.  Ibid.  The  fble  of  impertuor  was 
ufed  by  king  Edgar.     Pref.  to  Co.  iv  Rep. 

f  1200.72.  •  Dav.  72.  b.  73.  a.    St.  25  H.VIIL 

€•  19.  i  1.  ^4  Inft.  322.  "  12  Co.  72. 
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fore  they  can  confer  to  make  canons.  The 
king  has  alfo  the  undoubted  right  ^f  pro- 
roguing and  diflblving  the  convocatioi!\.  By 
the  fame  prerogative  the  king  is  the  ulti- 
mate judge  in  matters  and  caufes  eccleii- 
aftical;  butddcs  not  exercife  this  jurifdi<5ion 
in  perfon.  If  indeed  the  caufe  aifeft  the 
king,  an  appeal  may,  by  the  ft.  24  H.  VlII. 
c.  12.  be  brought  within  fifteen  days  to  th? 
upper  houfe  of  convocation.  This  provi- 
fion  •  does  not  feem  abrogated  by  the  fubfc- 
quent  ft-  25  H.  VIII.  c.  19;  by  which  a<fl 
appeals  are  to  be  made  from  the  archlepifco- 
pal  courts  to  the  king  in  chancery,  and  there- 
upon  a  "  commiffion  is  to  iflue  under  the  great 
feal  to  proper  perfons  with  authority  to  hear 
and  definitively  to  determine  fuch  appeal.  It, 
appears  alfo,  that  the '  king,  and  commiflioners 
to  be  appointed  by  him,  may  fometimes  exer- 
cife an  original  jurifdidtion,  (that  is,  not  by 
way  of  appeal)  in  depriving  ecclefiailical  per- 
fons for  offences  againft  the  canons.  Laftly, 
the  king,  for  the  moft  part,  and  in  efFeft, 
difpofes  of  the  principal  preferments  in  the 
church ;  an  authority  of  great  moment,  tho 


^  V.  4  Inft.  339  marg.        «  Poft,  lea.  VI.  r  4  Inft. 

340.    2  Cro.  37.    Mo.  755.    Si.  I  £1.  c.  1.  §  18. 
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perhaps  a  lefs  auguft  mark  of  fovereignty  than 
matters*  of  mere  jurifdiftion* 


'  ll.  The  king's  prerogative  of  power  in  chit 
affairs  cannot  fo  properly  be  termed  multife- 
rious  as  univerfal :  for  all  the  occupations  of 
government  are  performed  by  his  authority 
and  influence.  He  confers  honours  and  pri- 
vileges; creates  corporations;  and,  generally 
fpeaking,  appoints  all  the  judicial  and  execu- 
tive  magiftrates  of  the  ftate.  All  writs  diredt- 
ed  to  flieriffs  and  others,  for  public  or  more 
private  purpofes,  eftabliflied  by  common  law 
or  ftatute,  as  for  convoking  a  parliament,  pro- 
cefs  in  legal  and  equitable  courts,  including 
matters  of  a  more  fpecial  nature,  as  thofe  of 
habeas  corpus,  mandamus,  prohibition,  and 
injundlion,  (which  are  to  be  fpoken'of  here- 
after in  their  proper  places)  all  thefe,  (which 
are  put  for  examples)  and  whatever  elfe  rc- 
fpefts  the  general  execution  of  the  law  as  dif- 
tinguUhed  from  particular  and  local  jurifdic- 
tion,  runs  in  the  king's  name,  and  expreflcs 
hisf  command.  And  even  all  territorial  or  ex- 
i^mpt  jurifdidlions  are  fuppofcd  to  owe  their 
privileges  originally  to  the  king's  grant*  So 
that  all  executive  power,  all  inforcement  of 
8  the 
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the  kws  in  being,  is  derived,  mediately  or 
immediately,    from  the  crown.      Whatever 
the  law  requires  to  be  done,  can  only  be  done, 
ultimately,    by  royal  authority.     There  are 
however,  in  civil  concerns,*  few  things  of  ge- 
nei;al  importance,   which   are   left  to  arbi- 
trary difcretlon  to  be  performed  or  omitted, 
altho  the  time,   place,   manner,  or  perfons, 
may  be  determmable  by  the  refolutions  of  the 
royal  will.     Thus  it  is  recited  in  the  ft,  6  W. 
&  M.  c.  2.  that  by  the  antient  laws  and  fta- 
tutes  of  this  kingdom,  frequent  parliaments 
ought  to  be  holden,  and  that  they  tend  very 
much  to  the  happy  union  and  good  agreenoient 
of  the  king  and  people ;  and  it  is  then  pro- 
vided, that  a  new  parliament  fliall  be  con- 
voked within  three  years  after  the  determina- 
tion of  the  former  *.   But  the  precife  time  and 
place  of  meeting  are  ftill  in  the  king's  difpo- 
ial.     Thus  alfo  the  fuperior  courts  of  judica- 
ture have  ftated  jurifdidtions  %  which  cannot 
be  altered  but  by  ad  of  parliament.     But  the 
perfons  who  are  to  fill   the  important   and 
dignified  ftation  of  judges  are  fele<3:ed  and  ap- 
pointed by  the  king.     On  the  other  hand, 

<  And  it  was  further  enabled,  that  no  parliament  ihould  laft 
longer  than  three  years;  but  the  term  is  enlarged  to  feven  yearf» 
il  I  G.  I.  il.2.c.  38, 

'  z  Hawk.  2. 

matters 


..•« 
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tnatters  of  a  more  privtitr^  concern^  as  thd 
grant  of  any  ffanchife  to  an  individual^  the 
creating  of  new  corporations,  or  new  dignities, 
and  many  other  things,  which  the  kw  per^ 
mrts,  but  docs  not  require^  are  in  the  king'^ 
oreaft  to  do,  or  wholly  -and  intirely  to  leave 
Undone,  as  his  difcretionary  will  /hall  fug* 

gcft- 

Here  alfo  mail  be  mentioned  the  king's  ati« 
thority  over  affairs  of  domeftic  merchandize 
and  traffic.  Sir  William  Blackftone  ^  ftiles  him, 
by  an  expreffion  fomething  loofe,  the  arbiter 
of 'comrticrce;  and  refers  this  power  to  three 
principal  heads,  the  ere6tion  of  fairs  and  mat* 
kcts,  the  appointments  of  weights  and  mea- 
fures,  and  the  regulation  of  the  coin.  The 
firft  might  be  a  dangerous  prerogative,  efpe- 
cially  to  the  poorer  fort,  if  the '  law  had 
not  determined,  that  where  the  toll  granted 
with  the  fair  or  market  is  unreafonably  ex- 
ccffive,  the  grant  of  the  toll  is  void,  and  the 
market  or  fair  fo  created  becomes  free ;  for 
there  ought  to  be  a  proportionable  benefit 
to  the  fubjcdt.  Regulations  refpefting 
weights  and  meafures,  and  the  coin,  have 

^  I  Black,  comm.  273.  ^  2  Inft.  220. 

for 
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ifdr  the  moft  pari  been  made  in  parliament. 
As  to  this  laft  articlci  whether  Sir  Matthew 
Hale  or  Sir  William  Blackllone  is  right  in 
his  opinion,  (the  former  of  whom  holds, 
that  the  royal  prerogative  may  vary  the 
denominated  from  the  ftcrling  value  of  the 
coin,  and  the  latter  ^  difputes  this  poiition) 
there  feems  little  danger*,  that  fuch  fup- 
pofed  power  fhould  be  abufed.  In  a  com- 
mercial country  the  fterling  value  of  the  coin 
muft  regulate  its  currency.  It  feems,  that 
no  powef  can  effeftually  alter  this  correfpon- 
dency^  and  that  no  views  of  intercA  can  lead 
to  fuch  an  attempt* 

In  relation  chiefly  to  the  king's  preroga- 
tive of  power  in  civil  matters,  we  fo  often  hear 
the  celebrated  maxim,  that ''  the  king  can  do 
no  wrong."  This  legal  apophthegm,  gene- 
rally fpeaking,  feems  to  have  two  very  dif- 
tindt  (ignifications,  according  as  it  is  applied, 
to  time  paft  or  future.  If  we  contemplate 
a  paft  tranfadion,  it  means,  that  the  wrong 
afhially  done  muil  be  imputed,  not  to  the 


'  1  Black,  comm.  278. 

*  V.  I  Pari.  hifl.  303.  and  the  notes  there :  but  the  eflimate  is 
to  be  made  for  the  time  beings  and  not  on  a  comparifon  of  dif- 
tint  ages. 

Q  king. 
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king,  but  to  his  minifters  or  advifers.  They 
muft  be  refponfible.  To  call  the  king  him- 
felf  to  account  would  be  introducing  anar- 
chy on  the  ruins  of  the  conftitution.  On 
the  other  hand,  when  we  fay,  the  king  caii 
do  no  wrong,  in  refpedt  to  fomething  future, 
we  mean,  that  the  royal  prerogative  does  not 
extend  fo  far  as  to  commit  or  authorize  in- 
juftice. 


III.  I  come  now,  thirdly,  to  the  confidera- 
tion  of  the  royal  prerogative  in  martial  affairs, 
and  as  inforcing,  in  refpeft  to  other  nations, 
the  juft  and  general  laws  of  war  and  peace. 
Here  the  king  exercifes,  as  the  grand  repre- 
fentative  of  his  people  with  regard  to  foreign 
Aates,  a  more  uticontrolled  and  uncircum- 
feribed  dominion.  For  it  is  not  of  the  ge- 
nius of  municipal  law  to  regulate  national 
treaties ;  nor  can  it  be  fuppofed  properly  to  in- 
terpofe ;  fince  other  ftates  would  be  inclined 
to  flight  a  fovereign  fo  curbed  in  his  qegot^a- 
tions,  as  '  Charles  the  fecond  once  very 
reafonably  urged  to  his  parliament.  The 
royal  condudt  therefore  is  in  this  rcfpcdt  very 

'  King's  fpeech,  2%  May  1677. 

little. 
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little,  if  at  all,  defined  by  law.  But  tho  the 
legal  prerogative  is  in  the  crown>  in  rcfpedi 
to  foreign  powers,  yet  the  parliament  was 
always  confulted;  and  its  authoritative  in-^ 
flaence  is  far  from  having  been  diminiihed 
within  the  laft  century.  If  a  treaty  fhould 
be  difapproved  of  by  both  houfcs,  they  would 
probably  call  the  advifcrs  to  account.  Still, 
however,  the  treaty  would  be  valid^  as  made 
t)y  the  undoubted  federative  magiftracy  of 
the  flate^  In  this  capacity,  therefore,  the 
king  has  the  poweri  unreftridted  by  law,  of 
*  cooimiflioning  ambaffadors,  plenipotenti:iric», 
agents^  and  confuls,  to  other  realms  and  do- 
minions, of  appointing  their  rank,  and  defi- 
nitively dilating  their  inftrudions,  or  pre- 
fcribed  rules  of  condudt  and  neo^otiation* 
His  authority  is  undefined  in  declaring  war, 
in  accepting  overtures  and  terms  of  peace, 
and  ih  forming  all  forts  of  treaties  with  fo- 
reign powers :  tho  it  has  ^  always  been  ufual 
or  frequent,  from  earliefl  times,  as  I  have 
juft  intimated,  and  as  we  may  partly  colleft 
from  the  mod  antient  writs  of  fummons  to 
parliament,  in  thefe  grand  and  momentous 
concerns  to  confult  the  fenfe  of  the  nation 

xEIcm.  jar,  left.  IV. 

^  J  Par!«  hiil.  276.  301.  321.    Dugd.  fumm.  temp.  B.  II L 
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wherein  the  royal  prerogative  feems  to  have 
variefi  in  different  ages ;  by  which  we  may 
form  upon  the  whole  a  general  eftimate  of  it3 
augmentation  or  dccreafe.  Firft  then  it  is 
commonly  underftood,  that  the  king  cannot 
now^  conftitute  new  **  boroughs  with  ^  right 
offending  members  to  parliament;  nor  '  can 
he  appoint  new  offices  with  new  fees  to  be 
k\'ied  of  the  fubjedl,  nor  new  fees  to  0I4 
offices:  which  depends  on  the  conflxu(3:ion 
given  to  a  "^  fbitute  of  Edward  the  firft.  Yet 
antiently,  it  fecms,  our  kings  exerted  thefe 
powers  without  rcftraint.  On  the  other  handj 
it  may  be  doubted,  whether  by  the  early  con- 
ftitution  the  king  had  fo  very  full  and  un- 
conditional a  right  of  increaling  the  numbers 
of  the  lords'  houfc^  by  conferring  new  peer- 
ages, as  he  manifcftly  enjoys  at  prefent.    For 

*  It  is  remarkable,  that  unJer  H.  Vllt.  this  power  was  ex- 

CTcired  or  reflored  with  rcipeft  to  Calais^  tho  faid  (7  Co,  22.  a. 

Calvin's  caie)  to  have  never  been  part  of  the  realm  of  England. 

Yet  of  a  judgment  there  a  writ  of  error  was  I'etumable  in  the 

king's  bench;  (4  Infl.  282}  and  a  record  there  was  removable 

Jby  certhrMrL  (2  Cxolce,  484,)  At  (he  end  of  the  iixth  volame  of 

the  Parliamentary  hiftory  there  is  an  account  of  the  places, 

which  fent  members  at  the  accefSon  of  H.  VWl^  and  of  thofe 

princes,  under  whom  addiuons  were  fucceffively  made  to  thq 

number. 

'  i  Inft.  533.     See  therefore  ft.  22  G.  III.  c.  82.  §  2, 

t  Dt  tallagio  nan  cotucdendo,  34£.  I*  ft.  4,  c*  I* 

r  allowing 
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allowing  that '  Mr.  Weft  fhould  be  miftakcn 
in  the  idea,  which  in  the  form  of  a  queftion 
4ic  fuggefts  with  diffidence,  but  maintains 
•with  learning  and  ingenuity,  namely,  that  the 
confent  of  the  peers  was  neceflary  to  the  adr 
-mittance  of  a  new  member  claiming  by  pa- 
rent, yet  '  the  indifpenfible  requiiite  of  an 
'Carldom  or  baronial  territory,  to  be  provided 
for  the  perfon  to  be  ennobled,  was  in  itfelf 
a  reftridton  of  the  royal  will  and  authority. 

In  refpedl  to  judicial  magiftracy,  the  Icing's 
prerogative  is  confiderably  abated.  For  an- 
tiently  he  exercifed  a  power  of  judicature, 
which  has  lung  been  irrevocably  delegated^ 

'  Inqmry  into  tlie  manner  of  creating  peers,  63  &C  He 
orges,  fir0«  that  in  inanerial  courts-baron  the  admittance  of  ^ 
new  tenant  required  the  concurrence  of  the  former  feudatories ; 
and  fecondly,  that  in  fad  patents  of  peerage  were  paJed  in  par« 
iiament. . 

*  Selden  acquaints  tts>  (t.  hon.  c.  r,  §  u.)  that>  ^  if  an 
carl  were  lo  be  made  of  an  earldom,  not  yet  fo  known,  then 
po/Teffions  were  added  at  the  creation  to  create  an  earldom  alfo.'^ 
And  we  leam,  (2  Black,  comm,  62)  that  **  a  certain  namber 
of  knights*  fees  were  requifite  to  make  up  a  barony."  The 
number,  as  deHi^ed  in  the  old  viodtu  tenendi  fariiamintum,  is  dif- 
putedby  Selden,  who  leaves  the  amount  uncertain,  (t.  hon.  c.  r« 
§  26.}  Hie  credit  of  that  perforn^ance  is  too  much  exalted  by 
Coke,  and  perhaps  too  much  difparaged  by  Selden,  iince  he  tells 
us  in  one  place,  "  divers  copies  I  have'feen  of  it,  but  never  any 
which  exceeds  that  age"  (of  £.  III.);  and  in  another  place» 
"  I  cannot  believe  that  either  of  them  (the  Engliih  or  InSk 
modus)  v^s/e  antient  as  H.  II.'*     Ibid, 

>  4lnfl.  71.     12  Co.  64. 
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to  others ;  and  he  might  aUb»  9t  leaft  during 
a  coniiderabie  part  of  English  hif^ory^  remove 
judges  at  pleafum.  But  opw  by  the  Aatute^ 
12  &;  13  W.  JUL  c  2«  and  i  G«  III.  c.  23. 
the  commiffion  of  the  fuperior  judges  in  the 
courts  d£  common  law  is  n:iiade  to  then[i 
'^  quamdluje  btnt.gejferint  z'  on  wluch  good 
behaviour,  it  feems>  the  ""  parliament  only  caq 
determine:  and  their  offices  do  not  become 
vacant  at  the  demife  of  the  crown*  Oq  the 
other  hand,  in  antient  times  the  ordinary  "^ 
officers  and  minifters  of  juAice,  as  fheriffs 
and  Gonfervators  of  the  peace,  were  elefted 
by  the,  freeholders .  of  the  county.  This  is 
an  important  and  evincing  proof  of  the  free- 
dom of  the  old  cojiilitution*  But  now  ^  yti^ 
tices  of  the  peace,  who  have  facceeded  to 


^  Sm?  &  13  W.  III.  c.  z.Sy     I  G,  IJI.  c.  23.  \  z. 
"  ^  lufji.  174.  ssSj.  St.  28  E.  I.  c.  8.  LI.  Edvv.  Conf.  c  sj, 
'  Ij^  the  fifueth  year  of  J£d\vard  the  third,  the  commons  pe- 
tiuo&e4' .'!  (bat  jufticcs  pf  the  peace  might;  be  lumed  in  ever/ 
cpwity>by  the  lords  and  knights  of  the  refpeflive  county  in  par* 
liame^t,  and  fworn  before  the  king's  council,  and  not  be  re- 
iliov«d  without  confcnt  of  parliament;  and  that  they  might  be  al- 
lowed reafpnable  fee^/'     But  that  great  prince^  then  fick.'and 
infirm,  and  controlled  )>y  pernicious  influence,  reje^cd  th«  pe* 
tition»  his  anfwer  being,  "  that  they  ihoald  be  named  by  him 
and  his  continpal  council ;  and  as  to  fc^s,  he  would  coniider  of 
if;'*  the  latter  words  being  the  form  of  the  royal  negation. 
This  was  called*  for  a  long  ame  afterwards*  *'  the  good  parlia* 

jnent."     1  Pari.  hifU  343. 

< 

the 
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the  confervators  of  old,  but  with  a  large  accefp 
fion  of  new  powers^  are  conmiflioned  by  th^ 
king's  aothorit/f  delegated  to  bis  chancdlor^  or 
keeper  or  lords  conuniP^OQers  of  the  greatieal : 
and  the  feledion  of  proper  perfons  to  be  ^  ifae-» 
riffs  is  repofed,  by  the  ft.  14  B.UL  ft.  i .  c.y^  in 
tfaechancellor^  treai«rer>  prefidcpt  of  the  count- 

r 
•  t 

1^  The  office  of  ihenff^ts  fir  W.  Blackftone  (i Black,  comm. 33^ 
mendonsy  was  in  fome  countiet  antiently  herediury.  Where  it 
ivas»  as  in  gQnef«l»  •le&iTf  i  it  was  often  botden  for  mort  tbta  oae 
year.  Spclmf  GL  v.  vicccomes.  At  a  parliament  in  the  5tb  year 
of  R.  I.  the  fheriflfs  of  Yorkihire  and  Lincolnlhire  were  deprived 
of  their  offices,  which  vftt^  expofed  to  (ale*  The  archbilhop  of 
York  bought  the  fheriff's  office  for  the  former  coonty  for  3000 
marks,  and  an  annual  rent  of  ico  marks. (i  Pari,  hlft  17.)  Other 
great  paen,  and  feme  of  the  rpyal  fam}ly>  were  in  thofe  days  am- 
Utioas  of,  and  enjoyed,  by  eledion,  the  office  of  (heriff.  And 
in  the  27th  year  of  H.  II.  four  perfons  were  at  the  fame  time  ihe« 
nffii  of  Wanvickfhire  and  Leiceflerihire  for  three  yean,  (Speiou 
GL  V.  vicecomes.)  But  by  the  ftatotes  14  £•  III.  ft.  i,  c«  7. 
28  £.  I  [I.  c.  7.  and  42  £.  III.  c.  9.  they  were  to  continue  in  of« 
$ce  l)Qt  one  yeiM^;  |he  reafon  of  which*  as  giren  in  the  former 
of  thefe  ads,  is,  that,  by  a  longer  continuance  therein,  they  were 
encouraged  to  commit  oppreffions.  The  ft.  i  R.  II.  c.  1 1.  pro* 
hibiu  the  fame  perfon  to  be  re- appointed  flieriiF  within  three 
Years,  ^'  if  there  be  other  fafficfent  in  the  county,  of  polTefiona  and 
goods,  to  anfWer  to  the  king  and  people.*'  Such  however  wat 
the  ambition  of  bein^  flieri^'in  tho(^  4^ys,  that  thefe  laws  were 
difobeyed,  and  the  ft.  23  H.  VI.  c  7.  [fo  in  RuE  but  in  Pick. 
k  3  Black,  comm.  340.  it  is  c.  8.]  was  made  to  reinforce  them, 
redting  that,  nott^thftandjng  the  former  proirifion»,fom6  fherift 
continued  in  office  ten,  twelve  years,  and  more,  to  the  great  de- 
triment of  the  people,  by  reafon  of  partiality  and  alliafvees.  The 
reaibn  given  by  Spelman  for  innovating  in  the  manner  of  appoint- 
ment,  13  the  tumults  that  arpfe  at  thefe  contefted  elusions,  [The 
ft.  21  H.  VIII.  c.  20.  (cited  by  Black,  uhtjupra)  feemt  quite 
to  a  different  purpofe,  v.  preamble  ft.  16  Ct  I.  c.  to.] 

cil. 
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cil,  chief  juftkes,  and  chief  baron  *j  but  the 
courfe  is^  tlut  the  other  judges  alfo  attend  j 
threefor  each  county  are  feleded^  out  of  which 
three  one  is  finally  appointed  by  the  king, 

•  ;j^nother  •  particular^  in  -"(^ich  the  king'€ 
-prerogative  has  fuffeced  diminution,  refpeds 
his  rights  of pofleflion.  Here  the  antient  doc-^ 
'  trine  was^  that  no  length  of  time  could  pre- 
-elude,  or  fruftrate  bis  demand.  But  his  pre-« 
fent  majefty  has  gracioufly  condefcendqd  to 
:an  almoft  complete  abrogation  of  this  pri-^ 
vilege :  and  accordingly  by  a  Jate  ftatute  *  the 
•crown  is  barred  from  recovering  any  eftate 
or  hereditament,  (other  than  liberties  or  fran- 
chifes)  where  the  title  did  not  firft  accrue 
within  .the  laft  fixty  years,  which  was  the 
ultimate  period  before  fixed  as  an  impediment 
againft  the  claims  of  a  fubje(5t, 

f 

*  This  may  put  us  upon  enquiring  into  the 

^juridical  remedies  and  redrefs,  that  may  be 
fought  by,  or  from,  the  king.  The  law  al- 
ways was,  and  is,  ^  that  the  king  may  fue  both 
in  courts  of  law  and  equity.     But  the  king^ 

*  I  Black,  comm.  340,  i.  •  9  G.III.  c.  16.  §  i.  10. 

*  2  Lev.  82.  J  loft.  ij6.   1  R.  A.  '^•jy  ^  4  Co.  55.  a. 

cannot 
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cannot  be  fued  by  his  fubjefts  by  writ;  for 
Jie  cannot  iflue  a  command  to  himfelf.  Yet 
Cooiyns^  in  his  digeft  ^  holds,  that  before  the 
time  of  Edward  the  firft,  the  kin|;  might  be 
fued  as  a  common  perfon,  the  form  beings 
"  fracipe  Hfnrico  regiAnglue  h*  for  which  he 
ekes  many  authorities.  In  one  *  of  thef^, 
Wilby  dedaf es^  h^  has  fornierly  ieen  a  writ 
in  fuch  form  i  in  lieu  of  which,  there  is  noyr 
(fays  he)  given  a  petition,  for  (or  in  refpeA 
of)  his  prerogative.  So  that '  whoever  has 
a  demand  upon  his  fovereign,  in  matters  pro- 
perly cognizabk  before  the  tribuit&ls  of  kmr  or 
thoife  of  equity,  muft  now  pray  .him  to  do  right 
4uid  juftice^by  apetitionaddrefledtohim  in  par- 
Jiament,  or  in  other  court,  as  in  chancery. 

In  tliis  comparative  view,  it  is  unoecefTary 
to  be  very  particular  in  obferviliig  how  highly 
the  royal  prerogative  was  magnified  in  the 
reign  lof  Rich^ '  the  fecond,  according  to 
the  anfwers,  which  the  judges  then  gave  to 
qoeftions  propqupded  by  that  prince.  For 
iheie  betrayers  of  their  trufl  were  impeached 
f9  parliament  for  what  eafily  appears  to  be 

•"  I  Com.  dig.  115.  «  Ycarb.  24  E.  III.  55.  b* 

'  Mo.  639.  4  Co.  jj.  a.  S  I  Pari.  hif^.  432-— 43S* 

441-T-461.  tedl.  XL.  poiip 
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92  Of  the  kingy  and  his        I-Ect.  3^ 

a  wilfully  falfe  mifrcprefentation  of  our  legal 
conflitution.  Indeed  they  afterwards  recant- 
ed  their  opinions^  and  pleaded  that  they  w«re 
given  under  the  apprehenfion  of  threatened 
violence.  They  were  notwithftanding  con- 
demned to  death,  but  the  lives  of  moft  of  them 
were  faved  at  the  interpofition  of  the  bifhops, 
fir  Robert  Trefilian,  who  was  obnoxious  on 
other  accounts,  having  been  executed  before 
fuch  interference. 


■ 

Thus  we  fee  then  that  without  the  pofiii 
live  influence  of  a6ts  of  parliament^  the  re- 
ceived notions  of  the  royal  prerogative  have 
in  different  ages  been  in  fome  degree  of  fluc- 
tuation. The  more  important  ftatutes  for 
limiting  the  powers  of  the  crown,  and  fecur- 
ing  the  liberties  of  the  fubjeft,  began  to  be 
paflfed  about  the  middle  of  the  laft  century. 
Such  were  the  petition  of  right,  and  othw 
Jaws  confented  to  hy  Charles  the  firft,  and 
feveral  ftatutes  ena<fted  foon  after  the  revo- 
lution. But  perhaps  no  reign  has  in  this  rcr 
fpedl  been  more  beneficial  to  pofterity  than 
that  of  Charles  the  fecond:  under  which 
thofe  two  great  accefEons  to  liberty  were 
made,  the  abolition  of  the  hard(hip$  of  feudal 

tenure^ 


L^ 


fcECT.  3*   fupreme  executive povier.  93 

tenure^  and  the  habeas  corpus  zSi^  which 
points  out  the  ready  means  of  releaiing  men's 
perfbns  from  oppreiiive  and  unlawful  impri'-- 
fonment.  Yet  it  feems  fomething  of  a  pa-« 
ladoXy  which  is  aflerted  by  fir  William  Black-^ 
ftone^  **  that  by  tha  law  as  it  then  ilood»  the 
people  had  as  large  a  portion  of  real  liberty^ 
as  is  confident  with  a  ftate  of  fociety/'  whea 
in  the  fame  fentence  he  admits^  ''  that  fomd 
invidious^  nay  dangerous  branches  of  the  pre« 
rogative  have  fince  been  lopped  ofF\"  Upon 
the  whole,  the  legal  prerogative  of  our  kings 
feems  to  have  decreafed.  £ut  the  influence 
of  the  crown,  by  various .  means,  had  been 
more  than  proportionably  eiihanced,  till  by 
the  wifdom  of  the  two  houfes,  and  his  pre« 
fent  majefty's  patriotic  condefcenfion^  fomc 
late  reductions  and  reformations  were  \  enacted, 
with  a  regard  at  the  fame  time  to  public  vir- 
tue, and  public  economy.  . 

«  ■ 

^  4  Black,  comm,  432,  j» 

*  St.  zz  G.  III.  c.  82.  commonly  called  the  Reform  Bill.  la 
the  preamble,  the  fupprefllon  of  divers  offices  is  reciced  to  have 
been  done  by  his  majefty'i  order,  from  hu  paternal  regard  to  the 
Ubercy  of  his  pcoplf,  and  for  the  better  fecurity  of  the  liberty 
and  independency  of  parliament ;  it  is  then  ena£led,  that  they 
ihall  be  accordingly  fuppreJTed,  and  that  if  they  ihodd  be  rc« 
vived,  they  ihaU  be  deemed  jtrrw  office:^.  J  i,  2.  v.  ant.  86* 

It 
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It  is  obvious  to  remark,  that  what  has  been 
iaid  of  a  king  applies  eqnally  to  a  '^  queen 
reigning  in  her  own  right,  by  hereditary  de-^ 
fcent^  as  -  the  two  daughters  of  Henry  the 
eighth.  But  it  is  proper  to  mention,  that 
a  queen  confort  alfo  is  in  a  particular  xhan« 
ner  coiifidered  by  the  law;  She  differs  ^  froni 
other  married  women  in  thefe  points,  that  fhe 
may  take  lands  by  grant  from  the  king,  or 
from  any  other  perfon ;  and  may  create  eftates^ 
and  execute  a  bond,  or  other  fpecialty,  with* 
out  her  hufband's  joining  to  effedbiate  the 
conveyance  or  fecurity :  fhe  may  alio  fae,  and 
be  fued,  without  the  king*  For  the  queen 
conibrt  is  an  exempt  perfon  by  the  common 
law ;  and  her  agency  is  not^  like  that  of  other 
married  women,  invalidated  and  rendered  of 
ho  tfk&^.  The  queen  alfo,  and  the  prince 
of  Wales  after  a  certain  age,  have  ufually  an 
eflabliihed  houfehold,  and  their  refpe^ive  of* 
ficers  of  ilate,  with  confiderable  rank  and 
privileges.  As  to  the  queen  confort's  re- 
venue, called  aurum  regtnai  the  nature  of  it  is 
explained  by  lord  Fortefcue  in  his  "^  reports  % 
who  alfo  very  fully  recites  '  the  opinion  of 

^  St.  I  Mary,  feflf.  3.  c  i.       >  1  Inft*  133.  a.  2  R.  A.  213. 
4  Co.  23.  b.        *  Fore  398  i^c  ^  Ibid*  401  &c. 
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the  judges^  touching  the  education  of  the 
prince  of  Wales's  children;  the  care  and 
management  whereof  was  determined,  on  prin- 
ciples of  public  expedience,  and  by  a  majo-* 
rity  of  ten  out  of  the  twelve,  to  belong  to  the 
king»  The  marriages  of  the  royal  family  arc 
put  under  fome  reftraints  by'  a  "^  ftatute  of  the 
prefent  reign :  and  ^  thofe,  who  (hall  folemnize 
or  aflift  at  the  celebration  of  any  fuch  mar- 
riage, without  the  confent  required  by  that 
adt,  incur  very  grievous  penalties. 

I  ihall  ^  here  conclude  my  obfervations 
on  this  very  cxtenfive  and  important  title, 
which,  very  properly,  occupies  fuch  a  con-^ 
fiderable  fpace  in  fir  William  Blackftone's 
commentaries.  And,  having  now  confidered 
the  legiflative  and  executive  authority,  as  eila- 
blifhed  in  this  country,  I  fliall  next  proceed 
to  the  difcuilion  of  judicial  power,  as  dif- 
tributed  to  our  feveral  courts  of  jTiftice,  This 
will  employ  our  attention  in  the  five  next 
ledures ;  in  the  firfl  of  which  I  (hall  take  a 
view  of  thofe  ordinary  jurifdiifUoris,  which 
proceed  by  the  general  laws  of  the  land. 

•  la  G.  IIL  c.  IX.  ^  SftHie  aft,  %  3, 

t  V.  Elem.  jur«  109,  tio* 

LEG- 
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LECTURE       IVi 


Of  courts^  wbofe  proceedings  are  regulated  bj 
the  general  laws  of  the  landi 


I.  .  * 
NOW  enter  upon  a  part  of  this  coiirie 
of  lefturcs,  which  wears  a  complexion  tof 
^ttradt  and  engage  the  attention  of  ftudents 
addi&ed  to  the  profeiSion  of  the  law,  namely, 
the  confideration  of  thofe  feats  arid  tribunals, 
where  the  ordinary  powers  of  judicature  arc 
placed  by  the  coriftitiition. 

It  was  obferved  in  the  laft  lediire,  that  oiir 
kings  have  long  ceafed  perfbhally  to  execute 
judicial  magiftracy ;  and  that  the  itated  ju- 
rlfdidtiohs  of  the  iuperior  courts  cannot  be 
altered  by  left  authority  than  that  of  parlia- 
ment. In  my  elementary  difcourfe  on  the 
feveral  fpecies  of  magiftracy  it  is  remarked, 
that  to  execute  and  interpret  laws  are  offices 
eiTentially  diftindt ;  they  require  different  qua- 
lifications, and  habits  of  the  mind  i  and  are 

incapable 
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incapable  of  being  centered  in  the  fame  hands 
without  manifeft  danger  and  inconvenience. 
Judicial  magiflracy  therefore  is  in  England^ 
very  properly,  a  feparate  political  power;  and 
is  diihibttted  to  a  great  variety  of  jurifdi^ions. 
We  fhall  begin  with  thofe  that  proceed  by 
the  general  law  of  the  land :  and  in  treating 
of  thefe  (hall  gradually  afcend  from  courts  of 
the  bweft  clafs  to  thofe  of  the  higheft  dig- 
nity. 

It  may  be  proper  to  premife»  that  of  thefc 
courts  for  the  adminiflration  of  the  general 
law^  the  king  may  by  his  prerogative  confti- 
tute  what  number  and  in  what  places  he  pleafes. 
So  alfo  he  may  iiTue  *  fpecial  commiflions  for 
doing  juftice  in  extraordinary  cafes»  requiring 
ipeedy  remedy  and  animadveriion.  But  he  ^ 
cannot  cteQt  new  juri(Ui&ions»  to  proceed  by 
the  Roman  civil  law^  or  other  rule  different 
from  the  general  laws  of  the  land;  nor  a 
new  court  of  chancery.  Neither  ^  can  he 
grant  judicial  commi/fions,  which  vary  from 

■  V.  ft.  Weftm.  ft.  13  Ed.  I.  ft.  i.  c.  29. 

^  2  R.  A.  164*  V.  a.   Rttlb.  App.  77.    la  Co.  113.    a 
Imty.  24. 

«  44nft.  163.  299.    a  Inft.  47  S. 

H  the 


98       Of  courts^  wbofe  proceedings  art  lect.4* 

the  forms  efbbliihed  by  the  common  law»  or 
by  adt  of  p.arliament. 

Wc  muft  here  alfo  take  notice  of  a  wide 
diftin<9:ion,  by  which  all  courts,  judging  and 
determining  according  to  the  general  laws  of 
the  land,  are  divided  into  courts  of  record,- 
and  fuch  as  are  not  of  record.  In  the  former 
the  proceedings  are  written  on  parchment, 
and  inrolled  :  and  to  thefe  a  power  of  fetting 
reafonable  fines  in  fo  peculiarly  applicable  % 
that  a  grant  of  fuch  authority  conftitutes  the 
jurifdidion,  inverted  with  it,  a  court  of  re- 
cord. For  courts  of  recbrd  only  (except  it 
be  for  a  contempt  committed  in  view  of  the 
jurifdidion)  can  fine.  It  is  alfo  incidental  to 
thefe  courts,  that  their  •  proceedings  are  tri- 
able only  by  infpedion  of  the  record,  as  to 
the  fadt  of  their  having  exifted ;  and  are  re- 
movable by  writ  of  error  after,  or  certiorari 
before,  judgment:   and  '  that   they  have  a 

power 

••  -  .      . 

*  Lord  Raym.  467.  «  i  Inft.  117.  b.    Salk.  144. 

V.  Dougl.  I  &c. 

^  This  latter  point  fir  WlUiam  Blickflone,  without  citing  any 
authority,  lays  down  (3  Black,  comm.  289)  very  generaliy :  it  is> 
I  believe^  the  received  doArine,  and  is  ac  leatl  firongly  coan- 
tenanced  by  the  cafe  of  Gierke  v.  Molyacux,- a$  rq)OFte4  Ci  ^ev« 
s;j9J)  Tiie  fame  cafe  u  to  I^.mct  with  i  Keb.  845.   i  Sid.  269  ; 

the 
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|)ower  to  protcdt  and  difchargc  fuitors  and 
WitneflcS  from  arrefts  in  going  to  and  return- 
ing from  thefe  tribunals*  By  the '  flatute  of 
Gloucefler,  the  fupcrior  courts  cannot  hold 
pleas  under  the  value  of  forty  fhillings^  ex« 
cept  trefpafs  vi  et  armis^  and  cafes^  in  fome 
meafure^  concerning  lands,  as  for  detinue  of 
charters  and  title  deeds.  On  the  other  hand, 
inierior  ^  courts,  not  of  record,  cannot  hold 
pleas  for  trefpafs  w  et  armis^  bccaufe  they 
cannot  ailefs  a  fine.  Neither  can  they  in  ge- 
neral  entertain  fuits  for  above  the  value  of 
forty  (hillings,  except  ad:bns  of  replevin ;  and 
that  is  an  authority  refiding  in  the  fherifTs 
court  by  virtue  of  a  ^  flatute  as  antient  as  the 
fifty-fecond  year  of  Henry  the  third.  The 
proceedings  in  courts,  not  of  record,  may  be 
tried,  as  to  the  truth  of  their  exigence,  or 
having  a<ftually  been  had,  by  a  jury,  like  other 
matters  of  fad,  and  not  by  mere  infpeftion  : 
and  they  are  ^  removable  by   writ  of  falfe 

the  dUtin^oo  which  Kcble  attributes  to  the  chief  juftice,  that 
a  court  night  piuii(h  the  contempt  in  arrefting,  and  yet  not  dif* 
charge  the  party  arrefted^  is  abfurdly  inconiiHent:  boih  thefo 
reporters  are»  in  general^  of  queitionable  credit. 

>  6  E.  I.  c.  8.    2  loft.  3ir.  ^  Garth.  108. 

^  St.  of  Marleberge  or  Marlborough,  c.  21. 
^  1  Inft.  117.  b.  118.  a% 

H  z  judgment. 
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judgment,  (not  of  error,  or  certiorari  J  in  or- 
der that  any  illegality  and  iftjufticc  may  be 
examined  and  redrefled  before  a  fuperior  ju- 
rifdidtion*  Thefe  are  the  principal  diftinc- 
tions  between  courts  of  record,  and  thofe  not 
of  record. 


One  requiGte  feems  common  to  all  courts^ 
namely,  that  they '  ought  to  have  a  feal  or 
fignature,  whereby  to  authenticate  their  pro- 
ceedings. 


\  In  the  progrefs  of  the  prefent  inquiry,  con- 
fined folcly  to  courts  governed  by  the  general 
laws  of  the  land,  I  ihall  take  notice  which  of 
them  have  a  civil  or  criminal  jurifdi<3:ion,.  or 
both  the  one  and  the  other. 


\ 


.  The  two  moil  fubaltem  courts  are  thofe 
incident  to  every  fair  or  market^  one  of  civil 
jiirifdidlion  for  redrefs  in  the  way  pf  aftion  % 
which,  is  a  court  of  record,  and  called  th? 

'  4  Infi.  too.  *  4  Inft,  272. 

court 
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court  of  pipowders ;  where  the  lord  of  the 
franchife  or  his  fteward  is  the  judge :  the  other 
has  criminal  authority  for  puniihing  offences^ 
as  by  breaking  falfe  weights  and  meafures^ 
and  is  called  the  court  of  the  clerk  of  the 
market.  No  great  ufe  is  now  made  of  either 
of  thefe  tribunals :  hut  they  deferve  fome  no- 
tice^  as  manifefting  the  attention  of  our  an* 
tient  lawgiverSjp  in  adniiniftering  fuch  eafy  and 
prompt  means  of  juridical  redrefs^ 


From  theie»  which  are  incident  to  fairs  and 
markets,  we  may  rife  to  fuch  courts  as  apper- 
tain to  more  important  and  extenfive  fran- 
chifesy  as  manors  and  hundreds.  The  lord  of 
every  manor  is  entitled  by  himfclf  or  his  ftew- 
ard  to  hold  a  court  baron»  having  a  civil  ju- 
rifdl^on,  but  not  of  record.  Courts  baron 
are  of  two  forts,  which  cannot  be  better  ex- 
plained than  in  the  words "  of  fir  William 
filackftone,  to  which  I  (hall  on  this  occafion 
refer  without  comment  or  addition ;  and  who 
obferves,  among  oAer  points^  that  the  hun- 
dred court  is  only  a  larger  court  haron,  as 
holden  for  a  larger  diftrid.     Within  manors 

•  }  BUck.  Comn,  33— 3S« 
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antf  hundreds  there  is  alfo  a  court  of  record|> 
having  criminal  jurifdidion,  called  the  leet* 
or  view  of  frankpledge.  This,  fir  Williain 
Blackftone  fays  •,  is  to  be  holdcn  once  a  year 
and  not  oftener.  However  '  it  certamly  majp 
be  holden  oftener  by  prefcriptjon :  tho  indeed, 
according  to  **  fir  Henry  Spelman,  it  is  in  fucH 
cafe  called  the  refidue  of  the  leet.  Of  this 
court  the  fteward  is  the  judge:  but  it  is  un-f 
neceifary  to  dwell  on  its  jurifdidlion,  confidcr^ 
ing  how  low  it  hath  declined  in  praftice. 


After  thefe  I  am  to  mention  courts  holden 
before  the  officers  of  counties^  as  firft,  coro- 
ners, fecondly,  fherifFs,  and  thirdly,  jufticeft 
of  the  peace. 

I.  Coroners  are  antient  officers  by  the  com-« 
mon  law,  fo  called  bccaule  they  deal  chieAjf 
with  pleas  of  the  crown,  o^  criminal  matters  i 
and  were  of  old  time  the  principal  conferva-* 
tors  of  the  peace,  and  invefted  with  confider* 
able  dignity.  There  ought  to  be  a  certain 
numjber  of  them  in  every  county,  in  fomt 


*  4  Black,  comxn.  270,  F  Mag,  CarUj  c.  35. 

8  Co.  38.  a.    z  Hawk.  56,  %  GI.  V.  Leta, 
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Toort,  in  others  fewer,  actording  as  the  ufage 
hath  bcin.  They  arc  chofen  by  the  county  : 
arid  this  is  the  reafon  why  their  authority  was 
not  determined  by  the  demife  of  the  crown» 
like  that  of  other  judicial  magiftrates  in  ge<- 
neral,  adting  by  the  king's  commiflion  oolyt 
till  the  contrary  was  enaded  by  the  ftatute  of 
his  prefent  majefty  mentioned  in  the  lafl  Ice* 
tuct.  Their  office  and  duty  are  enlarged  upon 
in  a  very  antient '  ad:  of  parliament  i  *  wliich 
being  wholly  diredory,  and  in  affirmance  of 
the  common  law»  doth  neither  reftrain  the 
coroner  from  any  branch  of  his  poiocr^  nor 
excuie  him  from  the  execution  of  any  part  of 
his  duty^  not  mentioned  therein,  and  which 
was  mcident  to  his  office  before  the  paffing  of 
that  ftatute.  This  is  the  more  deferving  of 
attention,  becaufe  the  £ime  rule  of  conftruc- 
ticm  may  be  of  ufe  on  other  occafions.  The 
QOurt  of  the  coroner  is  of  record,  and  (as  we 
have  jaft  feen)  of  the  nature  of  criminal  ju*- 
rifdidlions.  He  is  judicially  to  inquire  *  con- 
cerJ^ing  the  manner  of  any  perfon's  death, 
who  dies  in  priibn,  or  fuddenly,  or  wherever 
9ny  violence  is  fufpeded  to  have  been  uied. 


'  Su  <le  officio  coitmatoris*  4  £.  I.  ft.  z> 
'  2  Hawk.  47*  '  Ibid. 
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Tills  inquky  is  made  bf  the  oathtxif  a  jiiiy» 
vadjiiper  vi/um  cdff9risM  -Care  iniift  be  taken 
for  the  profecQtion  of  calprkff  found  gmhy  bf 
iach  fs-eftninary  Terdid,  and  for  fecttring  the 
ibrfeitarcs^  which  msj  in  any  cafe  have  m^ 

CQITOd* 


H.  Hie  iheriff  of  every  county  ia  by  hm 
jmpowered  and  required  to  hold  two  courted 
4ane  of  criminal,  the  other  of  civil  juri£lic^ 
idofk.'  The  *  foraier  is  a  court  of  record,  cbIU 
ird'tlie  Sheriff's  toum,  or  iheriff's  lee^  die 
other  ^  is  called  the  county  coorty  and* is  not 
*«f!  record*  By  die  common  law%  every  (h&- 
:Tifr  ought  to  make  his  toum  or  circQit 
-throug;hout  every  hundrediia  his  county  tiwioe 
in*  the  year,  in  txrder  to  hold  a  courtin  eiPtiy 
£uch  hundrtsdy  for  the  refbrmatiiat.  of  conunon 
:|^eyaiice8  or  nufances,  and  lor  the  {iruibD* 
vation  6f  jtbe  peace  and  of  good  -govommeiit: 
-for  whidi  purpofe,  all  the  tnhabitant^l  beihg 
above  the  age  of  twdve  years,  andnof^i^e^ 
.cially  priv&^ged,  are  bound  to  afitendi   ,  Thb 


•  1  • 


■  2  Inft.  72.  4  Inft.  260,       "^  6  Co.  1 1,  b,        ■  2  Hawk.  55, 
y  Lords  fpiritual  and  temporal  are  excufed  hj  ft.  of  Marie-* 
bergc*    52H.  III.  c.  to. 

court 


03iirt  hatfar  an  extmfi^o  ^lariiiliftion  ^tntet 
crknu.  la  regard  to^  iPtthioh'A  the  prlnc^sd 
idiftindkiDil  ia  this*;  diar  it  can  -take  ctjgiiit 
stood  of  tteafbila  and  iekmiea  otdj  n  thqr 
Aand  ac  common  hm^  and  not  aa  thty^aie 
made  fuch  by  ftatute:  but  if  an  oiSeiicQ^ 
which  is  a  trefpafs  at  common  law»  be  made 
felony  by  a  ftatute,  it  ieems  to  be  indi<llable  in 
diis  court  z$t  Sw^  trefpais :  and  £>  are  all*an^ 
nayancea  to  the  cpmnioQ  detriment  of  the 
lung's  fubjeds,  at  leaft  if  they  are  of  a  public 
ikftture^  and  not « made  poni&able.  merely  hf 
:a£k  of  parliament.  B«it  it  would  be  lofing 
itime  to  be  mon  parfeicukr  in  treating  of  this 
<onrt,  which  is  ahnoft  become  obfolete«  The 
lotho:  conrt  of  the  iherifl^  (which  is  called  ihe 
coim^  court,  ii  not  of  uccosd,  and  hadi  a  jti- 
fiididion. merely  civil)  is  to  be  holdeh  once 
fior  every  lonar  months  Tin  is  the  feat  of  all 
^ccmnty  elediatis.  When  it  meets  for  the 
*4hoioe^of  knights  of  the  {km,  by  fl.  7  &  8 
^w  III.: 0.25*  §  3*  5»  it  muft  be  holden  at  the 
-mott  ^public  and  ofiial  place  for  forty  years 
jail  paft,  mid  cannot  be  adjourned  elfewhei^ 
without  the  confent  of  the  candidates.    The 


*  z  Hawk.  66, 67. 

county 


*  •    « 
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county  rcourt  hath  alfo  a  confiderable  fhare  of 
junidi&ion  in.  civil  fui tsl^  efpecially  in  ttdl 
a^tions^  But  its  buiinefs  and  importance  hath 
been^  evelor  for  feveral  centuries^  deprefTed  by 
a  great  variety;  of  co-operating  occurrchces^i 
and  it  cetains  few.  cairies»  except  thoie  of  re-» 
pkirin,  which^  as  was  before  intinoated,  are 
ireqtteiltly  commenced  here»  and  ahnoft  as 
frequently  repbored  into  a  fuperior  judicati^re^ 


III*  I  coifB  now  to  /peak  of  judicial  o^ 
ficers  of  cocmties>  wboie  fundion  is  iamiliarr 
ifed  to  da^y  ob&rvation,  namely  juilices  of 
the  peace^  the  fucceiTors  of  the  antient  ooi^- 
iervatdrs  df  the  peace.  The  latter  becamp 
*  fuch  for  the  moft  part  by^the  efedlion  of  the 
freeholders^  of  the  county;  but  might  alfo^ 
have  their  authority  by  virtoo  of  pertain  oi^ 
fices,  by  tenure,  or  by  prefcriptidn.  .  The  fiitft 
mention  of  juftices  of  the  peace  is  in  the  tide 
of  the  ft.  I  E.  III.  ft.  2.  c.  i6 :  by  ft.  a  E.  Ill* 
c.  6.  their  power  is  untlerftood  to  be  eokargedt 
and  two  years  afterwards,  by  ft,  4  E.  JIL  c.  a* 
they  are  exprefsly  warranted  to  take  indid:<^ 
mcnts,  but,  as  it  feems,  not  to  try  the  perfona 

'  »  2  Inft.  558.  *  2  Hawk.  32,  33. 

indi£ted« 
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However^*  from  this  period  their 

jurifdidion  hath  gradually  increafed ;  and  by 

occafional  ftatutes  been  extended  to  a  great 

variety  of  new  objeds«     A  general  idea  of 

their  duty  and  office  may  be  colk£fced  by  pe- 

rufing  the  form  of  their  commiffion,  and  their 

oath;  which  are  among  Dr.  Burn's  nfeful 

compilations  on  this  fubjedL     The  neceflaty 

qualification^  in  refped:  to  eftate,  to  enable 

juftices  to  ady  which  by  the  ft.  1 8  H.  VI.c.  1 1» 

was  twenty  pounds  a  year,  is  now  raifed  to 

one  hundred  pounds  a  year^  clear  6f  incunv- 

brances,  in  pofleffion,  or  an  immediate  rever- 

60a  or  remainder  o£  the  clear  yearly  value  of 

three  hundred  pounds.     This  ""  qualification 

vagy  be  either  freehold  or  copyhold,  and  if  in 

pofTeffion^  may  be  either  of  inheritance,  or 

for  iife,  or  a  term  of  years,  determinable  on 

lives  fidling,  or  originally  created  for  twenty- 

pne  years  or  more,  and  may  lay  in  any  part  of 

Eoglaad  or  Wales,     Both  the  appointment 

and  di&uflion  of  juftices  are  in  the  power  of 

the  king,  who  exerci&s  it  by  his  cluncellor, 

oc  keeper,  or  conmuilioners  of  the  great  feal. 

Every  juftiee  of  the  peace,  ading  folely  by 

himielf,  (as  he  is  impowered  to  do  in  many* 

pafes  by  ads  of  parliament,  by  way  of  fum- 

^  Se.  5.  G.  II.  CIS.     iS  G.  II.  c,  2c^ 

maiy 


io8     Of  courts^'wbofe frocie£ngs  are  LzeT4  4^ 

xnary  convidtioOj  and  the  like)  is  a  ju^  of 
record,  and  the  proceedings  before  him  are 
accordingly  removable  by  certiorari.  But  the 
higher  points  of  his  jurifdi€lion  are  difchaiged 
in  the  court  of  feffions :  which^  if  it  be  ap-« 
pointed  for  executing  a  particular  part  of  the 
duty  and  authority  of  thefe  magiftrate^  is 
called  a  fpecial  fefiion ;  if  it  be  not  fo  reftraia- 
ed,  it  is  ftikd  a  general  fefiton.  Of  the  lattor 
ibrt  are  the  four  quarter  iefiions;  the  pc* 
riodical  ieafons  of  holding  which  are  prcfcrib"* 
cd  by  tb6  ft.  zM.  V.  c.  4.  This  courts  as  well 
as  the  whole  power  of  juftices  of  the  peace^ 
18  chiefly  cdnverfant  about  the  punifibmcat 
and  fuppreilioo  of  ofienoes,  and  ejetenda  over 
crimes  with  very  few  exceptions.  But  iw*- 
gery  and  perjury,  confidered  as  they  ftand*9t 
conunon  law,  are  not  indidable  befotie  thefe 
judicial  magifbates ' :  for  their  apthocit^,  as 
a  jurifdidion  created  by  a6t  -of  pariiaoiefi^ 
within  the  time  of  legal  memory  (that  is,  fince 
*  the  eommencement  of  the  reign  of  Ricbaid 
the  firft)'muft  be  rigoroufly  conftr^ed^  afk^i 
fhey  were  inftitntod  principally  to  retrain  ipnd 
puniih  %6tusi[  violence  ftnd  tumultuous  fori^e, 
not-finifteitand  fiauduknt  dealings*    Jufticos 

*  Sal.  406.  ^Hawk.  40,.  *  i  R.  A.  269. 

of 


of  tlie  peac^t  not  long  after  their  infihutiooy 
''^ere  intrufted  with  a  power  of  coercion  over 
vagrants.  This  aothority  hai&  in  ktcr  times 
made  it  expedient^  that  they  ihould  be  the 
judges  of  the  laft  legal  fettlement  of  the  poors 
of  which  {yftaxi  of  kw  I  fhail  give  fane  ac« 
count  at  the  e^d  of  tny  ledure  oonceratng  of« 
ficere  of  parishes  and  to  wnfliips^  At  prdent 
we  may  obferve^  that  when  to  this  cffcSt  an 
order  h^s  been  made  by  two  juftices  of  the 
peace,  determining  that  a  pauper  is  legally 
fettled  ih  a  particular  pariih  or  hamlet,  th» 
ii^lSitants  thereof»*if  diey  are  diffiitisfied  with 
tiierd€ieifion,  mgy  bring  the  caufetoafuU  hcar« 
in^  Oil  both  fides,  (the  former  being  generally 
€iffaH€  only)  by  way  of  appoal,  at  the  quarter 
ftflionft  holden  for 'that  county,  in  which  th« 
j[Mie  Hes,  from  whence  fuch  pauper  was  re* 
mo^a&ii  'The  adjudications  relating  to  the 
i(ftti[a»emtof  the  poor  have,  for  the  kft  cen-* 
mty^  -grttrfly  contributed  to  fill  our  modern 
kioks  of  reports,  fuch  various  comments  and 
l^fiTes  hate  been  put  upon  a  few  ftatutes, 
^i^hitjh  are  apparently  of  very  clear  and  ob^. 
^U§  fighification.  This  jorifdiation  is  ra- 
i^f  of  the  civil  than  criminal  kind;  a»  it 


'  St  7R.I|,«i$. 
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a&dts  the  property  and  fubftance  of  the  inha-»> 
bitants  of  the  litigant  pariflies,  by  relieving 
the  ooei  and  charging  the  other,  with  tha 
burden  of  maintaining  the  pauper  whoie  iet-* 
tlement  is  in  difpute*  As  to  the  jurifdi£tion 
of  the  feifions  over  its  own  members>  the  juf^ 
tices  ^  cannot  amerce  each  other  for  non-at« 
tendance,  or  for  contemptuous  behavioiir  to 
the  court;  it  being  more  reafonable  to  refer 
the  puniihment  of  peribns  placed  in  a  judi-^ 
cial  office,  in  relation  to  their  condud:  th^rein^ 
to  other  judges  of  a  fuperior  Aation^  We 
have  before  obferved,  that  £ach  juftice  of  thtt 
peace,  adting  feparately,  is  a  judge  of  record  % 
a  fortiori  therefore,  when  they  meet  at  fefiions^ 
dieir  court  bears  that  diftindion^ 


Next  in  order  I  am  to  mention  tho{e  courts^ 
which  are  holden  twice  in  a  year  in  moil 
counties  under  the  name  of  affizesi  for  which 
purpofe  England  is  divided  into  fiy  circuits 
or  diftrids,  excluding  London  and  Middlefex^ 
where  civil  and  criminal  juftice  is  more  fre-» 
quently  adminiftered*  This  diftribution  was 
made  i(x  the  year  1 176,  at  a  general  council  of 

K  2  Hawk.  41. 

the 
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die  realm,  at  which,  according  to  an  old  ^ 
faiftorian,  there  were  prefent  not  only  the 
king^  prelates^  and  nobles,  but  knights  and 
ethers  holding  their  lands  immediately  oi  the 
ioya^a^.  The  number  of  thefe  diftrids  re- 
mauifi  the  fiune,  but  fome  ^  alterations  hare 
been  made  as  to  the  counties  reipedtively  in- 
duded  in  them*  At  the  origin  of  this  infti- 
tutioa,  three  ^  juftices,  itinerant  or  in  eyre, 
were  appointed  &r  each  circuit:  to  whom 
hare  fuoceeded  our  modem  j  uftices  of  affiz^ 
fitting  by  virtue  of  five  feveral  commiffions. 
Three  of  thefe  (namely  the  commillion  of 
the  peace,  of  oyer  and  terminer,  and  of  gaol* 
delivery)  give  them  a  power  of  trying  aii 
crimes  and  miidemeanors  committed  within 
the  feveral  counties  refpedtively.  It  feems* 
that  the  fame  perfons,  being  intrufted  with 
tfac&  diftinft  commiffions,  may  ptoceed  by 
one  where  they  have  no  juriltHidion  by  ano- 
iaatj  and  may  execute  them  at  the  fame  time. 
For  it  is  faid  "*,  that  the  commifiion  of  oyer 


fi  Benedidas  Abbas,  cited  by  Spelm.  hift.  fub  regno  H.  II. 
^.  Wyk.  U,  A.  S.  329,  330. 

^  Thus  Scafix)rdlhire  was  antiently  part  of  the  midland*  and* 
Oxfordshire  was  comprehended  in  the  home,  circuit.  Spclin.  ibid. 

^  Spelm.  ibid«  '  2  Hawk.  20.  ^  2  Hawk. 

ai.  25. 
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and  terminer  does  not  extend  to  indidments 
taken  before  other  juftices^  and  that  of  gaoU 
delivery  is  confined  to  perfons  in  adual  cuf-^ 
tody.  The  other  two  commifiions  are  thofe 
of  afiize  and  *"  nifi  prius^  which  convey  chiefly 
a  civil  jurifdi£lion>  and  give  thtfe  juftices 
authority  to  try  fuch  iflues  of  fad,  as  are 
joined  between  the  parties^  in  adions  com« 
menced  in  the  fuperior  courts  at  Weftminfter. 
For  the  records  are  made  up  in  tho(e  courts, 
and  then  come  down  to  be  tried  in  the  proper 
county,  before  thefe  modern  itinerant  juftices; 
after  which  they  are  returned  back  to  the 
higher  jurifdidion,  with  the  verdi<3:  of  the 
jury^  for  the  purpofe  of  entering  up  judg^ 
ment>  and  carrying  that  judgment  into  exe- 
cution. The  juftices  of  afiize  and  of  nijiprius 
have  %  as  fuch,  befides  their  civil  jurifdic-* 
tion,  authority  in  certain  criminal  matters, 
by  virtue  of  ieveral  ftatutes.  The  perfons  to 
whom  thefe  commiflions  are  delegated,  are 
the  twelve  judges,  and  ferjeants  at  law,  or 
other  barrifters  of  eminence,  to  fupply  occa« 


*  By  vinae  of  like  commiflioAs  of  nifi  priust  the  chief  of 
other  jadge  of  the  (uperior  courts  refpeflively  fit  in  and  after 
term,  for  trials  of  caufes  laid  in  London  or  Middlefex* 

•  2  Hawk.  aS— 31. 
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fional  abfences.  For  the  aritient  ftatutes. 
which  forbid  the  iiTuing  of  overs  and  termi- 
ners  except  to  juftices  of  the  one  bench 
or  the  other,  or  to  thofe  in  eyre,  are  reftrain- 
ed^  by  ferjeant  Hawkins's '  judicious  interpre- 
tation^ to  mean  fpecial  commiOlons  only, 
granted  at  the  complaint  of  particular  per- 
fons,  which  pradice  hath  long  been  obfolete* 
The  courts  holden  before  our  prefent  itinerant 
jufHces,  exercifing  either  their  civil  or  cri^ 
minal  jurifdidion,  are  of  record;  and  they 
have  not  (like  moft  of  the  antique  tribu- 
Bals  before  fpoken  of)  abated  in  their  con- 
lequence  and  fplendor  from  their  firft  inftitu- 
tion.  It  is  eaiy  to  obferve  the  beneficial 
efiedts  of  this  mode  qf  adminiflering  juflice 
in  many  refpe£ls,  and  particularly  in  preferv- 
ing  throughout  the  realm  a  general  uniformity 
in  the  law. 

The  courts  laft-mcntioned,  communicating, 
as  we  have  feen,  with  thofe  of  Weftminfter- 
hall,  lead  us,  by  an  eafy  tranfition,  to  fuch 
fuperior  tribunals. 


'  2  Hawk.  22>  23, 
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Authors  ieem  agreed*  that  in  the  Norman 
scigns  the  fupreme  power  of  judicature  reiided 
in  the  *aula  regis ^  where  juilice  was  admini* 
fiered  by  the  ibvereign,  or  in  his  prefence,  or 
palace,  and  by  the  great  officers  of  ftate^  and 
the  prelates,  earls,  and  nobles  of  the  realm. 
The  diflblution  of  this  great  court  feems  to 
have  been  rather  gradual  than  fudden.  ptfaer 
judicatures  fucceflively  Inanched  from  it. 
Altho  the  houfe  of  lords  were  for  a  long 
period  folicited  by  petitbners  to  exerciiie  an 
original  jurifdidUon  over  caufes,  they  uniformty 
remanded  the  fuitors  to  the  (then  newly  fe* 
paiated)  inferior  tribunals,  referving  to  them-* 
ibtves,  when  appealed  to,  their  prefbnt  right 
of  final  determination.  When  this  iyftema^ 
tical  change  therefore  began  to  take  plac^ 
the  king's  bench  was  founded  out  of  the  cri* 
minal  authority  of  the  aula  regis ;  its  power 
in  civil  adions  between  party  and  party  gave 
origin  to  the  common  pleas ;  and  "^  matters  of 
revenue  became  the  province  of  the  exche- 
quer; all  of  which  tribunals,  fo  founded  and 
ere<fted,  have  for  many  ages  exceeded  the  li<» 
mits  of  their  firfl  inflitutiom 


<  But  earlier  probably  than  the  fcparation  of  the  two  other 
jttdicatures.    Mad.  hift,  exch. 

♦  I,  In 
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I.  In  the  exchequer  all  perfonal  actions  may 
)>e  brought,  and  fuits  in  equity  commenced, 
the  plaintiff  in  both  (fiditioufly  for  the  mod 
part)  alleging  himfelf  to  be  the  king's 
debtor,  in  order  to  give  this  court  a  right  of 
entertaining  the  caufe.  The  nature  of  equi- 
table jurifdidlion,  as  adopted  in  England,  I 
fhall  confider  in  a  future  lefture :  at  prefent 
obferving,  that  when  this  court  fits  in  that 
capaci^  and  character,  the  chancellor  of  the 
exchequer  has  a  voice,  though  he  rarely  ex« 
erts  it,  in  giving  judgment,  and  that  from  its 
decrees  an  appeal  lies  immediately  to  the  houfe 
of  lords.  The  exchequer,  from  its  fuperin- 
tendent  authority  in  regard  to  the  royal  reve<« 
nue,  is  the  proper  court  for  filing  informations 
againft  thofe  who  tranfgrefs  the  laws  of  the 
cuftoms  and  excife,  in  order  to  recover  the 
penalties  and  forfeitures  due  to  the  crown. 


IL  In  the  common  pleas  (which  by  magna 
carta  is  ordained  to  be  holden  in  aliquo  '  certQ 
loco,  and  hath  fince  almoil  invariably  fate  at 


*  Bat  this  was  not  taken  fo  flridly  as  to  prevent  its  being  ad* 
jottmed,as  well  Vs  the  king's  bench  and  exeheqaer,  to  Readings 
on  account  of  the  epidemical  ficknefs  in  the  mctit>polis^  in  Mich, 
tern,  iC.L    3Cro.  13. 


1 2  Weftminftcr) 
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Weflminfter)  all  civil  adtions  may  be  brought, 
that  is,  real,  perfonal,  and  mixed ;  of  which 
I  (hall  in  my  third  part  of  this  courfe  of  lec- 
tures attempt  at  large  to  explain  the  diilinc- 
tions.  Real  actions  are  appropriated  to  this 
court  folely,  of  which  kind  are  fines  and  re- 
coveries, in  daily  ufe  for  the  fecurity  of  a  title 
to  lands.  But  in  all  a<flions,  the  proceedings 
in  the  common  pleas  are  grounded  on  an  ' 
original  writ  out  of  chancery,  except  where 
a  perfon  privileged  by  his  attendance  to  fue 
and  be  fued  here  is  a  party.  Prohibitions ', 
to  reftrain  inferior  courts  from  incroaching  to 
themfelves  ufurped  jurifdidtion,  may  iflue  as 
well  out  of  the  common  pleas  or  exchequefi 
as  the  king's  bench,  but  the  latter  is  mote 
commonly  reforted  to  for  this  purpoie.  The 
common  pleas  is.  fo  properly  a  court  of  civil 
jurifdidiion,  that  it  cannot  "receive  commiiGon 
or  authority  to  inquire  of  felony  or  treafon^  ' 


III.  The  king's  bench,  on  the  other  hand, 
is,  according  to  its  original  inftitution  and 
primeval  ftate,  a  court  of  criminal  jurifdic- 


•  4  Inft.  99. 

t  Vau  157,     Sho.  ca.  pari.  58  &c.     Pal.  5x5, 6* 

"  2  Hawk.  2. 


tion: 


t 
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tion :  in  which  capacity  it  is  the  higheft  or- 
dinary tribunal,  (that  is,  next  under  the  lords 
in  parliament)  having  authority  to  hear  and 
determine  all  capital  iind  inferior  offences  of 
a  public  nature,  and  not  being  (like  adultery, 
herefy,  and  incefhious  marriages)  within  the 
peculiar  province  of  the  eccleiiaftical  judge. 
"  Neither  is  it  neceflary,"  fays  fcrjeant 
Hawkins '',  **  in  a  profecution  in  this  court; 
to  (hew  a  precedent  of  the  like  crime  former- 
ly puniflied  here,  agreeing  with  the  prefent  in 
all  its  circumflances :  for  this  court,  being 
the  cujios  morum  of  all  the  fubjefts  of  the 
realm,  wherever  it  meets  with  an  offence 
contrary  to  the  firfl  principles  of  common 
juflice,  and  of  dangerous  confequence  to  the 
public,  will  adapt  fuch  a  punifhment  to  it, 
as  is  fuitable  to  its  heinoufnefs  \"  This 
is  alfo,  as  I  have  juft  faid,  the  court  ufually 
refbrted  to  for  prohibitions  to  inferior  tri- 
bunals, in  order  to  confine  them  to  the  due 
limits  of  their  jurifdidtion.     It  exercifes  like* 


^  t  Hawk.  6. 

*  It  is  aa  old  notion*  that  the  pref^nce  of  this  court  In  any 
county  fufpends  the  jurifdi^on  of  judices  of  oyer  and  terminer* 
and  other  commiflions  of  criminal  judicature.  (4  Inft.  73.)  But 
this  dodrine  is  fo  narrowed  by  conftru£lion,  as  to  have  little  ef« 
fcfbal  meaning.  (2  Hawli;,  81,} 


I  J  wif# 
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yriie  a  vifitatorial  authority  over  lay  corpora^ 
tionsy  determining  on  the  franchifes  in  cities 
and  boroughs,  and  iiTuing  a  precepts  called  ^ 
^  mandamust'^  to  admit  a  frpeman^  or  the  m^e^ 
according  to  fuch  judicial  decifion,  A  <Ban«^ 
damuSy  which  is  ibnietiiXMis  termed  a  prero* 
gative  writ,  may  alfo,  for  divers  pvirpoCe^  an4 
€>ccafions,  be  awarded  to  persons  in  a  public 
or  private  employment  or  ftation.  Befides 
which,  all  perfpnal  a<^ion$  ^e,  and  for  kvt^ 
ral  centuries  have  b^en,  cogni^abl^  in  thi^ 
king's  bench,  as  well  by  original  writ  out  of 
chancery,  as  without  fuch  writ«  But  th^ 
king's  bench '  cannot  be  ioveiUd  with  authch- 
lity  to  decide  the  right  in  a  mere  real  a£lJQ9yi 
Laftly,  this  jurifdidlon  i$  alio  a  court  of  {^ 
peal,  by  writ  of  error,  from  the  cocmpofi 
pleas,  and  is  fuppofed  holdm  in. the  prefpn^e* 
of  the  king,  all  the  proceedings  be^g^^jl^ 
, and  entered  formerly, .  **  cortim  i0oi  ^ r^g^\\ 
and  now  (fince  the  ufe  of  tfa^  verpacu|$i|r 
language  has  been  ^nadt^d)  **  bej^re  the  kin£^ 
himfelf." 

The  conditutional  power   and  nature  of 
thcjfc  great  and  fuperior  counts,  derived"  from 

the 
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the  antient  auk  regis,  cftnnot  be  altered,  as  I 
have  before  intimated,  but  by  adt  erf*  parUa* 
ment ;  and  that,  a&  an  improbable  fuppofition^ 
I  may  iay,  would  be  a  dangerous  and  raib  n- 
novation.  A  pofitive  *  ftatute  alfo,  nnlers 
txpteft  negative  words  are  inferred,  is  not 
conftrued  to  abridge  or  de&at  their  jnriTctic- 
tion. 

The  jueTges  of  Aefe  coorts  regularly  lit 
every  day  ii^  fuU  term,  except  *  Sundays,  and 
the  ^  feftiVals  of  the  purification,  the  afcen-* 
ficH^,  and  St.  John  the  Baptift.  The  efta- 
bBihment  of  the  '  terms,  for  juridical  bufi- 
lAiAy  is  afr  antient  as  the  Saxon  times*  The 
terms  hiEive  been,  from  time  to  tio^,  confi- 
derabfy  fliortined :  for  they  antiendy  includ- 
ed dmtfft  the  whole  year,  except  the  holy 
ihtfons  of  advent,  chriftmas,  lent,  eafter,  and 
whilfttndde*  But  the  chancery  is  £»i  to  be 
am^ys  op^n ;  diere  is  no  Certain  or  necejary 
iUcds  or  internuffion,  ordained  by  any  law 


*  Sair^  134.  •4  Bmr.  1595—- 1602. 

-^  1  Inft*  135.  t. 

.^Spflm.  Gal*  I.  ap.  Wilk,  LI.  A.  S.  390.  LI.  Canud  R. 
coll.  I.  le.  17.  An  ordinance  of  this  kbd  is  called  by  Dod- 
dridgCf  a  very  learned  judge  in  James  the  firft's  reijn,  an  aft  of 
p«rli4nicnt  made  by  the  Saxons,    a  Roll  443. 
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for  that  purpofe,  altho  in  fad:  there  is  a  ftag-r 
nation  of  bufmefs  for  about  two  months  in 
the  long  vacation ;  the  offices  are  then  ihut^ 
and  the  fuitors  cannot  proceed.  The  exche«* 
quer  ^  holds  fittings^  for  equity  bulinefs^  out  of 
tprm ;  at  which  al^  a  matter  relating  to  the 
revenue  may  be  difcu0ed. 

The  number  of  judges  in  each  court  arc, 
^nd  ufua^Uy  have  been,  four;  but  five  have 
fometimes  been  appointed;  and  under  the 
ufurpation  of  Cromwell',  in  the  beginning 
of  Trinity  term  1655,  juftice  Aik  iate  alone 
in  the  king's  bench,  then  galled  the  upper 
bench,  bung  the  onjy  jvdge  thereof,  except 
a  cliief  juflice,  then  newly  conftituted^  and 
who  the  lame  day  tpok  his  place  accordingly. 
Eleven  of  the  twelve  judges  are  io  mz^  by 
patent,  the  chief  juftice  of  the  king's  .bench, 
who  is  ftiled  chief  juftice  of  England,  ?in4 

i  V.  Mad.  htft.  exch.  c,  20.  §  4,  where  it  is  alio  faid,  this 
Coart  may  fit  on  Sundays.  For  this  ilrange  poiitioa  one  prece« 
dent  only  ts  vouched  of  a  fummons^  in  1 1  H.  III.  for  the  Lord's 
day,  in  a  revenue  matter.  If  (uch  pra£lice  reaUy  obtained,  and 
I  was  under  a  neceffity  of  accounting  for  it,  I  fhould  attribute  it 
partly  to  the  maxim,  that  the  king's  rights  were  not  to  be  de« 
layed,  and  partly  to  the  length  of  the  fabbath,  by  the  An^lo- 
Saxon  laws,  including  part  of  Saturday  and  Mpndav,  '  LU 
Eadg.  R.!c.  5. 

•  Sty.  45  z. 

he 


k^ 
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he  only,  being  created  by  ^  writ.     I  mentioned 
in  the  laft  lecture,  that,  by  the  1 2  &  1 3  W. 
III.  c.  2.  and  I  G.  III.  c.  23.  the  commif- 
lions  of  the  judges  of  thefe  fuperior  courts, 
formerly  granted  ^*  durante  bene  placito^*  are 
continued  to  them  "  quamdiufe  bene  gejferint^^ 
and  are  not  vacated  by  the  demife  of  the 
.crown,  which  j&rther  innovation  was  enaft- 
cd  by  the  latter  of  thofe  flatutes :  and  I  alio 
intimated,  that  their  condudt  in  thefe  impor- 
tant offices  feems  properly  inquirable  only 
vx  parliament.     Thofe,  who  are  inclined  to 
give  any  credit  to  the  '  violent  remonftrancc 
of  the  houie  of  commons  about  the  end  of 
the  year  1641,  muft  believe, .  that  the  very 
antient  cotnmifrions  of  the  judges  were  made 
to  them    "  quamdiu  fe  bene  gefferint^*  and 
that  **  durante  bene  placito'*  was  then  a  new 
clauie^ 


'  He  was  antiendy  made  by  patent  alfo:  the  alteradon  took 
place  ander  £.  I.  when  his  tide  was  changed  i^om/ummus  to  ca* 
fitalis  juftitiarius.  4  Inft.  74,  75.  In  the  Yearb.  20  H.  VII.  7.  a. 
the  king  himfelf  is  ftiled  chief  juftice,  meaning  that  all  juridical 
commiflioni  mail  proceed  from  him.  Thepa£age»  which  feems 
l)at  a  loofe  expreflion,  is  nevenhelefs  c^uoted^  x  i  Rep.  85 »  b. 
Fort.  386. 

«  10  Pari.  hift.  68.     Fort.  386.— —The  chief  juftice  of  the 
.  king's  bench  was  however  certainly  created  during  pleafure  in 
Xdward  the  firft's  time.  (4  Inft.  74,  75.)     But  the  chief  and 
ether  barons  of  the  exchequer  were  created,  in  (ir  Edward  Coke's 
lime,  quamdiu  Jt  htne  gtjfcrint.     (4  Inti.  1 1 7.) 

When 
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When  any  of  thefe  courts  is  equally  di- 
vided in  opinion,  or  the  matter  is  of  great 
doubt  and  importance,  the  caufe  may  be  ^  ad^ 
joumed  into  the  exchequer  chamber,  before 
the  twelve  judges,  on  which  Occafions  the 
chancellor  has  fometimes  affifted.  This  great 
court  or  meeting  of  the  judges  is  *  holden 
by  the  authority  of  the  antient  comm&n  laiVd 
AH  the  twelve  judges  alfo  have  frequently 
met  to  determine  on  the  effedt  of  a  ipecial 
verdiift  in  criminal  cafes;  as  for  example, 
whether  the  &6ts  found  make  the  pri£>iier 
guilty  erf*  murder  or  manflaughter  only. 

There  are  befides  two  other  courts  of  ex-? 
chequer  chamber  conftituted  by  oBs  of  par-* 
Itament.  The  former  of  thefe  is  framed  by 
the  ft.  31  E.  III.  c.  12.  ^  and  confifts  of 
the  chancellor,  treafurer,  and  *  juftices  cf  each 
bench,  who  are  impowered  by  writ  of  ^rror  lo 
review  the  judgments  given  in  the  comm^ 
law  court  of  the  exchequer ;  for  its  decrees 

*  I  Lev.  7.  1  Inft.  72.  a.  4  Inft.  68. 1 10.  \  19.  2B0I.  146, 7. 
^  4  Inft.  68.    This  matter  is  mttdi  mifl^ken,  %  Com,  di^« 
4»o.  poft  1c£t  VII  I. 
^  See  alio  ft.  31  BI.  c.  i  f  i. 

1  «  Taking  to  them  tb^  jaftices  and  other  fage  perfons,  fudt 
^  to  them  feemeth  to  be  takeii." 

in 
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ia  equiQr^  as  we  have  juft  feen^  are  fubje^ 
to  appeal  ooly  in  tbe  houie  of  lords. 

Tlie  other  court  of  exchequer  chamber  is 
created  hy  the  fUtute ""  47  £L  c.  %.  confiiling 
of  the  juAices  of  the  comofton  bench  and  the 
bacons  of  the  exchequer^  and  has  authority 
by  writ  of  error  to  reverfe  or  aiirm  }udg<* 
m^ts  in  the  Jung's,  bench^  not  fo  ges^rally 
as  that  erected  by  the  iormtK  z&  of  Edward 
the  third,  but  in  certain .  adipns  exprefsly 
enupitfrate^  and  "having  been  commenced  io 
the  court  appealed  friKSb  without  original 
writ  out  of  ch^cery. 


I  (haU  now  barely  (Motion  fome  few 
other^  and  tho&  criminal  courts^  whofe  pro* 
cfM^dings  and  decifions  are  governed  by  the 
general  laws  of  the  land>.  tho  their  juriiHic* 
tiQUii?  con^ned  as  to  the  objedts  of  it,  or  the 
localHy  Qf  |he  o^ence.     Such  is  that  eredted 

vfk  Seea^b ft.  31  ELc  i.  %  t. 

*  \  P^  pr,  B.  R-  439,  459.— If  a  writ  of  error  is  brought 
in  this  court  of  exchequer  chamber,  where  the  fuit  in  the  king's 
bench  is  by  original  out  of  chancery,  fuch  writ  of  error  is  no 
fiter/uleas^  and  merely  voi4»    Sut  fee  Bougl.  352*  and  n. 

by 
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by  the  ft.  3  H,  VII.  c.  14;  which  is  to  be 
holden  before  the  fteward^  treafurer,  and 
controller,  of  the  king's  houfehold,  for  the 
trial  of  his  majefty's  fworn  fervants,,to  whom 
certain  crimes,  particularifed  in  the  adt,  are 
imputed.  Another  criminal  court,  nearly 
refembling  the  former,  derives  its  inftitution 
and  authority  from  the 'ft.  33  H.  VIIL  c.  12 ; 
and  has  cognizance  of  treafons,  and  certain 
other  offences,  committed  in  the  royal  pa- 
laces. The  high  fteward "  alfo  of  the  uni- 
vcrfity  of  Oxford  prefides  in  a  court,  in 
which  matriculated  members  may  be  tried 
for  trcafon,  felony,  or  mayhem,  by  a  jury,  as 
at  common  law.  The  chancellors  of  both  ' 
the  univerfities  have  cognizance  likewife  over 
mifdemeanors ;  but,  having  power  to  proceed 
by  different  rules  than  thofe  of  the  common 
law,  their  courts  do  not  fall  within  the  com- 
pafs  of  the  prefent  inc^uiry. 

The  fupreme  power  of  judicature,  which 

o  4  Bl^ck.  comm.  274,  5 ;  where  It  appears  that  cognizance 
In  this  cafe  is  not  to  be  claimed  hy  tbt  party ^  as  in  civil  adions>  in 
order  to  amene  thtm  heforf  the  cbanctUar*!  court ^  bat  by  the  uni* 
Ycrfity  magiftrate. 

1"  Godb.  301.    3  Bnl.  212.    Skin.  665. 

regulates 
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regulates  itfclf  by*  the  general. laws  of  tht 
land,  is  the  civil  and  criminal  jurifdidion  of 
the  lords  in  parliament:  of  which  L  ihall 
treat  at  large  in  di(lin<ft  ledures. 

r 

I  have  alfo  referved  the  office  and  court  of 
the  lord  high  chancellor  to  be  feparately  dif* 
cufled :  who  has  authority  to  hold  a  court 
(nearly  obfolete)  of  common  law ;  and  who& 
equitable  jurifdidion^  tho  it  is  fometiines 
contrafted  with  the  common  law^  is  afcertain* 
ed,  limited,  and  controlled,  by  preceding  de^ 
terminations,  is  formed  into  a  known  {yftem, 
and  hath  fo  generally  incorporated  itfelf  with 
our  legal  polity,  in  matters  of  contefted  pro« 
perty,  as  to  make  it  neceflary  very  frequently 
to  relbrt  to  that  criterion. 

I  have  alfo  omitted  particularly  to  notice 
the  exempt  local  jurifdidions,  which  are 
eflabli{hed  in  cities,  boroughs,  and  larger  dif* 
triiSs,  tho  fome  of  thefe  have  no  other  rule  of 
decifion  befides  the  general  laws.  Thus  the 
'  courts  of  the  cinque  ports  proceed  according 
to  the  courfe  of  the  common  law ;  and  thofc 

^  2  Inft.  55/, 

of 
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of  the  commiffioners  of  fewers  are  governed 
by  general  adts  of  parliament*  But  it  was  the 
objedt  of  this  inquiry  in  fome  meaiure  to 
difplay  tJbe  general  fyfiem  of  ordinary  judicature^ 
eftabliihed  by  the  juridical  part  of  our  confti^ 
tution. 


LECTURE 


I    "7    ] 


LECTURE       V. 


Of  courts^  not  proceeding  by  the  general  laws  of 

the  land. 


IN  this  lefture  I  propofe  to  treat  of  certain 
courts,  in  which,  nuxies  of  practice,  and 
principles  of  deciiion,  diSering  and  diftin- 
guifhabk  from  the  general  laws  of  the  land, 
have  been  allowed  to  prevaiL  Theie  jurif« 
dictions,  and  the  rubje<£t  matters  of  their  de« 
terminations,  though  circumfcribed  and  con- 
traded  in  their  limits,  *  form  a  part  of  our 
legal  polity,  and  are  not  uodeferving^  of  fomc 
inquiry,  lince  it  is  neceilary  to  learn  the  ex- 
ceptions to  a  rule,  as  well  as  the  rule  itfclf. 
I  muft  here  be  undcrftood  to  fpeak  of  courts, 
which,  in  their  conftitution,  and  the  tenor  of 
ail  their  judgments,  have  Httl^  dependence  on 
the  more  general  laws.     For  the  fupreme 

\  courts 
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courts  of  common  law,  occafionally  and  iii 
certain  cafes,  pay  a  regard  to,  and  govern 
themfelves  by,  the  law  of  nations,  and  parti- 
cularly niercantile  cuftoms,  which  arc  a  part 
of  it,  and  both  are  faid  to  be  parts  of  the  law 
of  England,  being  adopted  in  matters  per- 
tinent  to  them.  I  muil  alib  reftrain  my 
meaning  to  fuch  courts,  where  the  particu«» 
lar  code  is  looked  up  to  as  a  rule  and  invari- 
able guide,  not  cited  in  the  way  of  perfuafion, 
as  the  imperial  law  fometimes  is  in  all  our 
tribunals,  in  the  courfe  of  argument  merely^ 
or  illuftration.  But  the  jurifdidlions,  which 
I  propofe  to  treat  of,  have,  in  all  their  caufes, 
peculiar,  exempt,  and  controlling  grounds  of 
determination. 


I.  I  fhall  begin  this  detail  with  (bme 
mention  of  the  laws  and  courts  of  the  farejis, 
in  coniideration  of  the  extenfivenefs,  as  well 
as  antiquity  of  this  fyftem:  and  if  thefe  re- 
mains of  legal  antiquities  afford  little  pradi- 
cal  inftruAion,  th^  may  at  leaft  gratify  a 
tranfient  curioiity,  and,  like  the  ruins  of  ba- 
ronial caftles  or  monaftic  cells  (which  here- 
tofore overfpred  the  country,  and  were  once 

formidable 
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formidable  and  impolitic)  may  now  be  viewed 
without  cither  terror  or  difguft. 

The  number  ^  of  thefe  forefts  is  com- 
puted to  be  fixty-eightj  tho  the  names  of 
more  are  delivered  down  to  Us,  poffibly  be-» 
caufe  fuch  as  were  very  large,  or  ran  into 
different  counties,  had  feveral  appellations* 
There  were  *  befides  thirteen  chafes,  and 
about  feven  hundred  and  eighty-one  parks  j 
but  ^  both  thefe  were  governed  by  the  com-* 
mon  law,  and  exempt  from  the  cuftoms  of 
the  foreft.  As  to  offences  committed  with- 
in the  limits  of  a  foreft,  a  diftindtion  •  was 
taken  between  felonies  and  inferior  crimes. 
The  former,  notwithftanding  their  locality, 
were  cognizable  only  before  the  judges,  and 
according  to  the  courfe  of  the  common  law. 
But  treipaflcs  were  inquired  of  before  the 
juftices  of  the  foreft,  men  fkilled  in  thofe 
laws.  A  foreft  granted  to  a  fubjedl  wag 
thenceforward  confidered  as  a  chafe ;  ^  unlefs 
the  grantee,  of  which  there  have  been  in* 
ftances,  had  a  fpecial  authority  of  appointing, 
or  applying  for  the  appointment  of,  juftices 


*  Spclm.  gl.  T.  forcfta.  •  IWd.  '  4  Inft.  314; 

?4lnft.3i5.  '4  Inft.  314.    aBal.  295. 
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in  eyre.  Purlieus  %  are  places  added  to  foreftff 
by  Henry  the  fecond,  and  his  two  immediate 
fucceflbrs,  which  have  been  difafTorcfled  by 
the  famous  ^  carta  deforejla  \  the  appellation 
iignilying  places  entire,  clear^  or  exempt  frooa 
the  forefl :  hence  a  chafe,  which  never  wa9 
•a  foreft,  can  have  no  purlieu^  The  ovraers 
of  fuch  diflridts  may  hunt  therein^  and  other*' 
wife  occupy  them,  as  their  ioA  and  freehcdd4 
After  *  this  charter  hath  been  formally  carried 
into  execution,  and  ^  above  thirty  times  con^ 
firmed  in  parliament,  between  its  enadtion  and 
the  fourth  year  of  Henry  the  fifths  it  ieems 
very  ftrange  to  fay',  that  as  to  Ibme  purpofe» 
the  purlieu  is  forefl  ftill ;  though  it  may  be 
true,  that  the  king  hath  a  property  in  the  ilray 
deer  found  there,  except  as  againfl  Ae  pro^' 
prietor  of  the  land. 


•  4  Inil.  503.  By  Manwood,  who  wsrote  Gfn  this  f/ftem,  a&* 
furdly  called  pouralees. 

»»  C,  I.  3.  *  4  laft.  303.  *  Ibid, 

1  Manw.  c*  xx.  \  4.— ---As  to  the  inftance  given,  that  s 
ftranger  cannot  hunt  the  pnrlieus,  that  certainly  does  not  prore 
them  to  be  fbreft:  and  as  to  the  owner's  eledling  to  hsure  thett 
confidered  as  foreft,  not  taking  advantage  of  Che  ftatute  in  one 
refped,  in  order  to  have  benefit  of  common  in  another,  that  is  n 
cafe,  if  it  ever  exifted,  of  the  ftatute's  not  q)eratiag,  in  this  be- 
half, to  any  extent  whatfoever. 


As 
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As  to  the  antiquity  of   this   fyftem,  fir 
ticnry  Spelman  "  gives  us  a  "  code  of  foreft 
kws,  fet  forth  by  fo  early  authority  as  that  of 
king  Canute.     Yet  this  is  not  compiled  with 
his  general  laws*;  among 'which  it  is  ob- 
fervabic,  that  he  promulgates  the  following 
juft  permiflion  to  deftroy  what  is  called  game: 
*'  volo  etiam  ut  quilibet  homo  Jit  dignus  venations 
Jiid  inffhS  &  in  agris Jibi propriisi  ac'abjlineai 
quilibet  a  venatione  med  ubicunque  pacem  haberi 
voh  pro  plena  mulSld^      The  word  *  pite 
(wite)  in  the  original  means  a  fine  impofed 
for  trefpafles,  or  offences,  not  being  of  the 
moft  atrocious  kind.     The  words  "  ubicun-* 
que  pacem  baberi  volo  "  refer  to  the  king's 
arbitrary  exertion  of  power  in  afibrefting  any 
diftridt  he  pleafed.     This  '  was  done  by  ap- 
pointing commiflioners  to  furvey  and  circum-* 
fcribc  by  manifeft  boundaries  the  feleded  ipot^ 
The  furvey  was  returned  into  the  chancery, 
or  fome  other  regiftry,  and  then  proclama« 


•  Gl.  V.  fbrefta« 

•  Bntthe  aotkanfidtjr  of  tiat  collefiion  is  difpotccL    4.  Inil» 

$10. 

•  Wak.  LI.  Anglo-Sax. 

»  C.  77.— There  is  a  licence  to  the  fame  effeft  in  his  Ibreft 
laws*    C.  30. 

«  Spelin.  gl.  ▼.  mta  k  v.  angildam. 
'  Spelffi.  gl.  T.  fbrefbu 
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tion  was  made  thro  the  county,  that  fuch  a 
diftridt  was  formed  into  a  foreft,  and  under  the 
foreft  laws,  and  all  men  were  prohibited  from 
being  fo  daring  as  to  hunt  therein.  But  this 
unreafonable  power,  fir  Edward  *  Coke  thinks, 
never  was  a  part  of  the  king's  juft  preroga- 
tive ;  and  that,  altho  it  was  claimed  and  ex- 
erted by  one  of  our  beft  princes,  Henry  the 
fecond,  yet  it  was  againft  right  £0  to  drive 
his  fubjedts  from  their  landed  inheritance. 
For  that  great  lawyer  maintains,  that  the 
charter  of  the  foreft  is,  in  general,  but  a  de- 
claratory law,  reftoring  the  fubjeft  to  his  -for- 
mer right;  by  which  memorable  ordinance, 
fuch  foreft  s  as  were  made  by  the  king's  three 
immediate  predecefTors  are  required  to  be  dif- 
afForefted.  The  forefts  before  that  period 
were  for  the  moft  part  under  arbitrary  go- 
vernment :  for  it  feems  an  abufe  of  language 
in  thofe  times  to  fpeak  of  foreft  laivs.  King 
Canute  indeed,  as  we  have  feen,  is  faid  to  have 
publifhed  his  edidts  on  this  fubjed:,  made 
**  cum  conjilio  primariorum  bomtnum  meorum^^ 
as  it  is  e:$prefied.  But  if  that  code,  while  it 
continued  in  force,  reduced  the  principles  of 
deciiion  on  any  occafion  to  a  certainty,  yet 

fuch 


L  E  c  T  t  5*     '^^  general  laws  of  the  land.      133 

fuch  was  its  feverity,  that  the  people  were 
little  gainers  by  its  promulgation.     Henry' 
the  fecond  eflabliflied  certain  rules  called  the 
aflize  of  the   foreft,  to  be  obferved  by  the 
juftices,  who  held  courts  in  fuch  territories : 
but  thefe  ordinances,  if  milder  than  thofe  with 
the  iame  title  framed  by  his  predeceflbrs,  ftill 
kft  the  nation  melancholy  caufe  for  complaint 
and  alarm.     However  the  exertion  of  arbitrary 
power,  as  well  as  the  rigour  of  an  oppreffive 
fyftem,  in  matters  relating  to  the  fore(\s,  was 
laid  under  cfleftual  reftraints  by  the  "  much- 
wanted  charter  of  the  foreft,    coeval  with, 
and  of  little  lefs  importance  than,  the  great 
charter.   By  this  law,  killing  the  king's  deer" 
ceafed  to  be  an  offence  punifhable  capitally, 
or  at  leaft  with  arbitrary  feverity ;  and  other 
falutary  provifions  were  enaded,  befides  re- 
ftoring  to  the  true  proprietors  the  lands,  of 
which  they  and  their  anceftors  had,  fince  the 
accefiion   of   Henry  the   fecond,    been   den 
fpoiled* 

The  principal  court  of  the  foreft  is  the 
juftice  feat;  which  '  is  fuch  a  neccflaiy  incr- 

'  Spelm.  gl.  V.  forcfta. 

»  Graviter  defiderata  H  ahquando  reddita  piebL     Cio.  in  Ver. 

t  Qar.  de  for.  c.  lo,    Manw.  c.  xxiv,  §1.  «  a  Bui.  ^98. 
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dent,  that  there  cannot  be  a  forefl  without  it, 
This  ^  court  is  to  be  holden  before  one  of  the 
two  chief  juftices  in  eyre,  refpedlively  coht 
ftituted  for  the  forefts  north  or  fouth  of  the 
river  Trent,  and  cannot  be  kept  oftener  than 
every  third  year.  It  is  inverted  with  both 
civil  and  criminal  authority :  for  it  may  hear 
and  determine,  according  to  the  law  of  the 
foreft,  all  trefpafles  within  the  foreft^  an4 
may  alio  adjudge  ypon  claims  of  franchises, 
privileges,  and  immunities,  within  the  fame 
limits.  In  *  this  court  offences,  on  prcfentr 
ment  thereof  by  a  grand  jury,  or  the  removal 
hither  of  convidtions  had  in  an  inferior  jurif^ 
diftion  of  the  foreft,  receive  fentence  of  iine 
and  imprifonment,  Difputed  claims  of  fran- 
chifes  and  the  like  are  referred  to  the  mini- 
fters  of  the  foreft  to  be  afcertained.  Thq 
errors  of  the  juftice  feat  may*  be  redrefled  in 
the  court  of  king's  bench,  I  fliall  not  dwell 
on  the  fwainmote,  (which  it  is  ^  faid  a  fubjcdt 
may  have  a  right  of  holding  in  a  chafe)  and 
other  courts  of  the  forefts,  this  whole. |yftem 
pf  juridical  oppreilion  having,  very  beneficially 
for  tlie  fubjeft,  falkn  into  difuic.     There  arc 


y  4  InfL  291.  *  W.  Jon.  282,  283. 287. 

jF  4  Inft.  294.  y  2  Bui.  295* 


* 
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liowever  fome  late  ad:s  of  parliament  which 
pnniih  deejr-ilealing  and  other  offences  in  the 
royal  fdrefla  with  confiderabk  fe verity,  but 
HOC  difproportionate  to  other  parts  of  the  cri- 
piinal  code^  and  the  accufations  are  to  be  judg-P 
^d  of  and  fentenced  in  the  ordinary  tribunals^ 


II.  The  next  fpecies  of  courts,  which  \ 
ihall  mention  as  derogating  from  the  kn^WA 
juid  general  roles  of  the  common  law,  are  fuch 
9A  govern  themfelves  by  local  or  peculiar 
fiufiams^  Q{  this  kind  is  the  court  antiently 
jioiden  before  the  lord  high  conftable  and  earl 
marihal  of  England,  the  criminal  jurifdiiftipu 
q{  which  hath  long  fince  grown  obfolete^ 
But  in  its  civil  capacity,  as  a  court  of  chivalry « 
or  honour,  it  is  (aid ""  to  have  an  abfolute  de- 
termination ifi  matters  of  pedigrees,  deicents, 
ttiui  armories.  The  ^  proceedings  are  in  gcr 
neral  according  to  its  own  ufages  and  cuAoms, 
and  in  ca£:s  omitted,  according  to  the  Roman 
pivil  law«  Other  ""  courts  of  this  kind,  and 
which  are  guided  by  peculiar  cufloms.  in  de-r 
rogation  of  the  general  laws,  are  fuch  as  the 


<  4  Mod,  128.  ^  j^  )nft.  izy    I  ^tk.  296, 

'  A  In^«  229.  248* 
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courts  of  confcience  in  London »  of  the  mi«^ 
ners  in  Derbyihire,  and  of  the  ftannaries  in 
CornwalK     Here  likcwife  may  be  ranked  th« 
chancellor's  courts  of  each  univerfity.     That 
of  Oxford  may  proceed  ^Jecundum  legem  terra 
cut  tnorem  univerjitatis.     The  latter  wordsi^ 
**  moran  univerjitatisy'  befides  their  own  local 
cuftoms  and  ftatutes,  have  been  introdudivc 
of  the  civil  law  of  the  Roman  empire.     The 
*  chancellor  of  Cambridge's  court  avowedly 
proceeds  by  the  civil  law.     But  thefe  courts 
have  no  jurifdiftion  in  matters  of  **  freehold : 
and  they  *  are  controllable,  by  way  of  prohi- 
bition, in  the  king's  bench,  if  they  are  guilty 
of  exceeding  their  prefcribed  powers  of  ju- 
dicature.    If  a  matriculated  member*  intitled 
to  the  privilege  of  thefe  courts,  is  fued  elfe- 
where  in  a  perfonal  a<Sion,  he  may  put  in  a 
claim  of  cognizance^  as  it  is  called,  in  order 
to  have  the  caufe  remitted  to  the  academical 
judge.      But  great  exadtnefs  is   required  in 
refpedlt  to  the  time  and  form  of  thefe  claims 
of    cognizance:     and    they   have   fo   often 
failed,  that  if  the  privilege  is  intended  to  fub- 


'  Lit»  10. 

<  Secundum  jus  d<vile  l^  eerum  prMlegia  l^  €&iifuetudines. 
St.  iftiiv.  Cantab,  c.  xlii.  ad  £ii  HaLanal.  Rom*  civ.  law.  148. 
*  3  Cro,  88.  *  1  Sal.  343. 
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fift,  it  ought  to  be  better  regulated  and  afcer-p 
tuned*  Another  fpecial  jurifdi€tbn  of  this 
kind  is  that  of  the  college  of  phyficians; 
vhich  yet  is  fcldom>  if  ever,  clafled  among 
courts  proceeding  by  rules  derogatory  from 
the  general  laws.  This  ^  however  is  a  court« 
©f  record;  for  otherwife  it  could  not  exert  a 
general  power  to  fine  or  imprifon.  Their  ju- 
ridical power  for  the  due  exercife  of  medicine 
in  and  about  the  metropolis,  is  of  confiderable 
force;  and  ^  it  is  frequently  to  be  met  with,  as 
the  fub^f^  of  difcuflion,  in  our  books  pf  re-^ 
portSf 

IIL  I  Hiall  next  fpeak  of  a  tribunal  much 
more  important,  neceflary,  and  flourifhing  in 
practice,  than  any  of  the  foregoing,  I  mean 
the  high  court  of  admiralty ;  in  which  the 
Roman  civil  law  has  greater  prevalence  than 
in  our  other  Britifh  judicatures.  For  this 
court,  from  the  nature  of  its  jurifdiAion,  mufl: 
have  frequent  recourfe  to  more  general  prin- 
ciples than  thofe  of  municipal  law.  The 
Roman  inftitutions  therefore  have  deference 
paid  to  them,  not  fb  much  in  regard  to  the 
authority  which  ordained  them,  as  becaufe 

^  Lord  Raym.  454*  <  V.  Burr.  2186  &c. 

they 
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they  contain  a  rich  treafury  of  written  wif^ 
dom^  and  of  the  law  of  nations.     TYit  jurifpe-- 
riti,  whofe  writings  compofe  the  pandefts  or 
digefts^  came  from  the  fchools  of  philofophy 
to  the  courts  of  juftice.     The  Roman  people 
inaintained  a  general  intercourfe  with  the  ci^ 
vilized  woiid ;  and  in  different  ages  tiey  libe-r 
rally  "  adopted   the  jurifpnwience  of  other 
nations^  as  particularly^  in  regard  to  this  very 
fubjed:^  the  maritime  law  of  Rhodes,     Befide« 
which,  the  Roman  civil  laws  were  for  this 
purpofe  adapted  and  recommended  to  us  bv 
their  reception  in  other  countries;  it  being 
highly  expedient,  that  the  admiralty  courts  of 
different  regions  (hould  obferve  and  adhere  to 
an  uniformity  of  decilions,     Thefe  institutions 
however  are  not  the  only  guidp  of  admiralty 
judicature.     The  maritime  cuftoms  of  civi-i 
iized  ftates  are  attended  to,  which  have  been 
digefted  into  fyftematical  <:olledlions  of  receiv* 
ed  authority  5  and  among  thefe,  none  perhaps 
hath  maintained  a  more  general  and  lafting  re- 
pute than  "  that  compiled  by  our  king  Richard 
the  firft  at  the  ifle  of  Oleron,    Laftly,  the  cuf- 
toms  of  the  Britifh  admiralty,  and  domeftic 
^$  -of  parliament,  relating  to  prizes  or  the 
like,  have  a  proper,  juft,  and  eminent  control 

*  Stiahan  pref.  to  Domat.  XIL  '  Elem.  jur.  64. 
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|a  cauies  whwe  fubjedts  of  this  countiy  only 
pxt  interefted  in  the  judicial  event;  but 
where  foreigners  are  to  be  aftbdted  by  the  de- 
termination c£  the  fuit,  thefe  principles  mui^ 
(It  leaft,  be  adnu|:ted  with  piore  caution  an4 
fcferye  % 

The '  admifalty,  thpug^i  not  a  court  of  re- 
cord in  its  ciyil  capacity^  may  fine  or  impri- 
fon  for  a  contempt  committed  in  its  view,  a$ 
by  aflaulting  one  that  was  executing  its  pro- 
cefs ;  which  is  a  very  flight  and  very  proper 
deviation  from  the  general  rijle  to  the  con^ 
trary. 

For  this  court  has  a  criminal  and  a  civil 
Jurifdidion, 

1 ,  Offences  committed  on  the  fea  were  an- 
tiently  tried  before  the  lord  high  admiral,  ac- 
cording to  the  courfe  of  the  Roman  civil  law* 
But  by  the  flatutes  27  H.  VIII.  c.  4.  and  28 
H.  VIIL  c.  15.  all **  treafons,  felonies,  piracies, 

•  EIcij).  jur.  lea.  IV.  &  V.  ^  i  Vent,  i. 

q  Treafon  committed  beyond  Tea  is  indidlable  in  the  king's 
bench,  or  before  fpedal  commiffioners  in  any  county  affigned* 
St.  J5  H.  VIII.  c.  2.  The  place  and  manner  of  trial  in  fuch 
cafe  was  very  doubtful  before  the  palling  of  that  law*    2  Hawk. 

222, 

and 
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and  other  crimes^  committed  on  the  lea,  or 
where  the  admiral  has  jurifdi£tion»  fhall  be 
tried  in  the  realm^  as  if  done  dn  land ;  and 
conuniflions  under  the  great  fcal  ihall  be  di^ 
re^ed  to  the  admiral,  or  his  lieutenant,  and 
^'  ^  three  or  four  other  fubftantial  perfons"  to  be 
appointed  by  the  lord  chancellor,  to  hear  and 
determine  fuch  offences,  ,after  the  CQurJfe  of 
the  laws  of  this  land.  The  court  fo  confti- 
tuted  is  ufually  called  the  admiralty  feflions, 
at  which,  by  virtue  of  thefe  ftatutes,  indidt- 
jTients  are  found,  trials  are  had  by  Jury,  ^nd 
procefs.  ^fllies  as  from  other  cuminal.court?, 
by  the  general  laws,  for  offences  comipitted 
within  the  body  of  a  county.  But  the  fta- 
tutes  referred  to  afFed  only  the  manner  of  the 
trial,  fo  far  as  refpedts  piracy.  TJie  *  natur^ 
of  the  offence  is  not  changed.  Whether  a 
jcharge  amounts  to  piracy  or  not,  muil  flill 
depend  on  the  law  of  nations,  except  where, 
in  the  cafe  of  Britifti  fubjeds,  exprefs  adts ' 
of  parliament  have  declared,  that  the  crimes 
therein  fpecified  fhall  be  adjudged  piracy,  or 


'  Thefe  are  the  words  of  the  flatutes ;  in  fa£l  they  have  al- 
ways or  moftly  been  judges  of  the  fuperior  courts  of  Weftmin- 
ftcr-hall 

•  1  Infi.  391.     3  InlL  112.    Mo.  755.     2  Hal.  i8«  570* 
^  1  Hawk.  c.  37.  with  the  notes  And  additions. 
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fliall  be  liable  to  the  fame  mode  of  trial  and 
degree  of  punifliment.  The  defcription  of 
piracy  by  the  law  of  nations  I  (hall  endeavour 
to  difplay  in  my  led:ure  on  captures  at  fea. 

2.  The  admiralty  hath  a  civil  jurifdidlion, 
which  is  alfo  "  twofold,  and  holden  before 
didin^t  tribunals,  the  one  being  the  ordinary 
court  for  deciding  in  controverfics  relating  to 
contracts  made  at  fea,  and  called  the  inftance 
court,  the  other  called  the  prize  court,  deter- 
mining the  right  to  maritime  captures  and 
feizures.  fiut  the  contract  muft  be  of  a  ma- 
ritime nature ;  *  for  if  a  bond,  or  leafe,  is 
fealed  at  fea,.  it  is  not  cognizable  in  the  ad- 
miraltyv  Yet  on  the  other  hand, '  if  a  char- 
ter party  of  affreightment,  which  is  a  marine 
contrail,  be  made  at  land,  and  the  breach  of 
covenant  happen  at  fea,  the  admiralty  hath  no 
jurifdidion.  The  wages  however  of  mariners 
are  recoverable  in  the  court  of  admiralty: 
which  is  greatly  for  their  eafe  and  conve- 
nience ;  as  they  may  join  there  in  the  fame 


■  Doug.  613  tt«  to  62011. 

*  Sir  L.  Jenk.  arg*  Ixxvii.    Hob.  12.     1 R.  A.  532. 
'  Hob.  212.  Palmer  ▼.  Pope.    4  InlL  135*  139. 142.    Mo. 
450.    I  Rol.  abr.  532.  ^  1 1  *  16.    s  RoL  486. 

fuit. 
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fuit.  This  convenience  to  them  is  the  foiin^ 
dation  of  the  indulgence.  Therefore  *  the 
mailer  of  the  £hip>  to  whom  thskt  reafon  does  not 
extend,  is  not  allowed  to  commence  an  adlion 
here  for  his  falary/  The  mariners  may  fue  in 
this  court  for  their  wages,  tho .  the  *  eontrad 
was  made  at  land;  But  if  the  agreement  for 
fuch  wages  were  alfo  under  ^  feal^  the  matter 
is  not  cognizable  in  the  admiralty.  A  writing 
unfealed  has  in  no  refpeft  the  fame  attention 
or  confideration  paid  to  it  by  the  conunon 
law  as  thofe  which  have  that  folemn  mark  of 
deliberation  and  authenticity.  In  fome  ^  caies 
however/  where  a  eaufe  of  adtion  originally 
arifes  at  fea,  and  other  matters,  depending 
thereon,  happen  afterwards  on  land,  the  ad-^ 
iniralty  retains  its  jurifdiiSion :  as  where  per- 
haps the  wrong  complained  of  may  be  con-» 
ftrued  as  one  continued  adt^ 

The  other  branch  of  admiral tyjurifdidtion^ 
called  the  prize  court,  is  perfedlly  diftind:,  and 
holden  by  virtue  of  a  feparate  commiffion  to  the 
judge  of  the  admiralty.  This  is  the  fole  and 
exclufive  judicature  for  determining  in  the 

*  2  Sho.  66.  Sir  L.  Jenk.  arg.  Ixxxi.  x  Sal.  33*  Carth# 
518. 

*  I  Vent.  146.343.  *  I.Sal.  31.    12  Modi  39* 
«  X  Vent.  173.    12  Mod.  135. 

firft 
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firft  ififtance,  whether  any  maritime  capture 
or  feizure  is  or  is  not  lawful  prize.  The 
complaints  in  early  times,  and  the  parliamen-i^ 
tary  regulations,  relating  to  the  excefles  of  ad- 
miralty jurifdiftion,  were  not  levelled  againft 
this  but  the  ordinary  court.  Yet  if  either  of 
them  now  ufurp  jurifdiftion  illegally,  the  re-» 
medy  is  the  fame  by  a  writ  or  mandate  of  pro- 
hibition 1  which  may  be  obtained  by  applica- 
tion to  the  fuperior  courts  of  common  law^ 
oh  a  competent  fuggeftion  for  that  purpofe^ 
When  however  they  ad:  within  the  fphere  of 
their  authority,  and  the  fuitors,  diifatisfied 
with  the  judgment  given,  wifli  to  carry  the 
cauie  before  a  higher  tribunal,  the  jurifdiftion 
to  be  appealed  to  from  each  refpcdtively  is 
Very  difierent*  For  from  *  the  ordinary  court 
of  admiralty  the  appeal  lies  to  the  delegates 
authorized  under  the  great  feal,  as  in  eccle-- 
iiaflical  caufes :  but  from  ^  the  prize  court 
qoeftions  concerning  maritime  captures  are 
finally  determined  by  the  lords  commiilionerd 
in  prize  caufes,  all  of  whom  ufually  are,  and 
a  majority  of  fuch  as  give  fcntence  muft  be, 
ifiedibers  of  the  privy  council. 


*  Su  8.  EL  c.  5.    4  Inft.  335,  •  Lea. XXXIV* poft. 
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IV.  I  proceed  now  to  the  ecclefiaflical 
jurifdiftions ;  in  which  the  Englifli  canon 
law,  as  it  was  explained  and  reftrid:ed  in  one  ^ 
of  my  elementary  difcourfes,  is  the  genuine 
and  ordinary  rule  of  decifion^ 

s 

The  convocation,  or  fynodal  meeting  of 
the  clergy,  is  fometimes  reckoned  among  ec-^ 
cleiiailical  courts  s  but  this  feems  to  exercife 
a  modified  legiflative  rather  than  a  judicial 
capacity;  and  ought,  for  inflance,  rather  to 
declare,  what  opinions  are  heretical,  than* 
to  convene  and  c6nvi(fl  a  particular  heretic. 


The  other  ecclefiaflical  courts  arc  either 
archidiaconal,  diocefan,  metropolitan,  or  fu« 
preme  courts  of  appeal. 

I.  The  court  of  the  archdeacon,  who  is 
ililed  oculus  epifcopu "  hath  fometimes  concur-- 
rent  authority  with  the  bifhop,  and  fometimes 
a  peculiar  and  exclufive  jurifdidion.  This 
court  is  chiefly  converfant  about  the  correc- 
tion of  fpiritual  offences  and  abufes.    Eccle« 

'  Elem.  jar.  leO.  V.  <  I  Hawk.  4. 

^  I  Lord  Raym.  ia3« 

fiaflical 
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fiaftical  caufes  *  between  party  and  party 
have  very  rarely,  I  believe,  been  commenced 
here.  An  appeal  in  all  cafes  lies  from  hence 
to  (2dly)  the  court  of  the  bifliop  or  archbifliop 
of  the  diocefe,  which  is  holden  ufually  before 
his  chancellor^  and  is  called  the  confiftory 
court.  This  court  not  only  puni(hes  fuch 
offences  as  are  here  cognizable  by  fpiritual 
cenfures,  but  entertains  all  kinds  of  ecclefiaf- 
tical  fuits.  An  appeal  lies  from  thefe  dioce- 
fan  courts,  within  the  province  of  York\  to 
(3dly)  the  metropolitan  jurifdidion  of  that 
archbifhop.  But  in  the  province  of  Canter-^ 
bury,  befides  the  confiftory,  there  are  five 
archiepifcopal  courts.  Firft,  in  the  court  of 
audience  are  tranfa(fled  matters  of  form^  as 
the  confecration  of  biihops,  and  the  like. 
Secondly,  the  court  of  faculties  grants  licen- 
ces and  difpenfations.  Neither  '  of  thefe 
exercifes  contentious  jurifdiftion.  But  it  ap- 
pears %  that  the  court  of  audience  did  enter- 
tain an  appeal  in  the  reign  of  queen  Elizabeth, 
Thirdly,  the  court  of  peculiars  has  ecclefiaf- 

*  Bat  where  the  archdeacon  has  an  ezcluiive  jurifdidion  in 
the  probate  of  wills  and  in  caufes,  that  jurifdidlion  mail  of  courf<; 
be  reforted  ta    Swinb.  p-  vL  §  11.    Lord  Raym.  123. 

*  4  Inft.  338*  '  4  Inft.  337.  »  Mo.  46a. 

L  tical 
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tical  jurifdidion  in  regard  to  fuch  parifhes 
and  places,  as  are  exempt  from  the  authority 
of  the  bifhop  of  the  diocefe,  where  they  are 
lituated.  Fourthly,  the  prerogative  court  of 
the  archbifliop  of  Canterbury  hath  the  right 
of  granting  probates  of  v/ills,  or  letters  of  ad- 
miniftration%  whenever  a  deceafed  perfon 
had  efFedts  to  the  value  of  five  pounds,  or  in 
London  of  ten  pounds,  in  fome  other  dio- 
cefe,  befides  that  in  which  he  died.  Laftly, 
the  •  court  of  the  arches  is  invefted  with  a 
double  capacity,   having  a  jurifdidlion  over 

"  4  Inft.3 3 5.— — .Thia  matter  defervcs  attention.  Debts  owing 
to  the  teilaior  or  inteflate»  are  bona  notahilia,  as  well  as  goods 
in  pofTefTion.     But  the  locality  is  the  quellion.     It  feems,  fimple 
contradls  have  relation  to  the  diocefe,  where  the  debtor  reiides  j 
bonds  or  other  fpecialties^  to  the  place  of  executing  them ;  and 
jucigmect  debts  to  the  court.    (Went.  ofF.  ex^  45*  46.  4  Bam 
eccl.  lawy  156  &c.  i  R.A,  909.   Vin.  abr.t.  executors  H«  Garth. 
148,9.)-— —As  to  the  coniequenceof  an  improperprobate^  it  is 
agreed  on  all  hands,  that  a  probate  before  the  metropolitan^ 
.  where  he  had  no  right  to  grant  it,  is  voidable  only/  and  not 
merely  void,  till  revcrfed.     But  Wentworth  adds,  (p.  47.)  *5inf 
ca(e  one  have  bona  notahilia  inr  divers  dioceies,  or  a  peculiar  and 
a  diocefe,  and  yet  the  will  is  proved  before  the  particular  bifliop, 
within  whofe  diocefe  part  of  the  goods  are,  this  is  merely  and 
utterly  vcid  without  any  revcrfal.'*     On  the  contrary,  we  find^ 
(iWms.  767,8.)  that  alcho,  where  there  are  bona  notahilia  m  di- 
vers dlocefes,  the  grant  of  adminiflration  to  an  inteftate's  ef- 
fe£ls  is  merely  void ;  it  is  otherwife  in  the  cafe  of  an  execu^ 
tor  proving  a  will.    And  flill  ^rther, even  tlie  adminiftration,  tha 
illegally  granted,  appears  not  to  be  merely  void  before  revcrfal. 
(i  AVms.  43.) 

•4lnft.  337. 

caufes. 
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cau(es>  both  originally^  and  alio  by  way  of 
appeal*  Its  original  jurifdidtion  is  limited  to 
thirteen  of  the  parifhes  in  London ;  that  by 
way  of  appeal  extends  over  all  inferior  ec-« 
clefiaftical  tribunals  within  the  province. 

But  the  great  or  fupreme  court  of  appeal 
is  (4thly)  that  holden  before  the  delegates 
commifiioned  by  his  majefty  for  that  purpofe, 
by  virtue  of  his  antient  prerogative  and  fupre- 
macy  over  the  church.  This  inftance  indeed 
of  his  royal  power  is  more  fully  declared  and 
modified  by  the  ft.  25  H.  VIII.  c.  19.  The 
delegates  now  ufually  confift  of  an  equal 
number  of  judges  from  the  common  law 
courts  at  Weftminfter,  and  of  eminent  profi- 
cients in  the  civil  and  canon  laws.  On  a 
late  '  injportant  occafion  certain  members 
of  the  houfe  of  peers  were  named  and 
adted  in  this  high  judicial  commifHon.  The 
court  of  delegates  feems  to  have  no  original 
jurifdidion,  but  is  only  to  review,  and  to  re- 
verfe  or  afiirm,  the  fentence  appealed  from* 
Whether  they  have  power  to  excommunicate, 
(tho,  I  believe,  adopted  in  more  modern  prac- 

>  In  the  appeal  between  Harford  and  Morris  (adj.  1784.) 

L  2  tice) 
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tice)  hath  formerly  admitted  of  a  difference 
of  opinion  ^  But  it  is  faid ',  without  contra* 
diftion,  that  they  cannot  fine  or  imprifon,  cx^*- 
cept,  I  prefume,  for  a  contempt  committed  ift 
their  view.  It  appears  alfo',  that  they  arc 
fubjed:  to  prohibitions,  like  other  ecclefiaftical 
courts. 

A  commiffion  of  delegates  *  may  be  granted 
on  a  petition  in  chancery,  made  by  one,  who 
is  interefted,  tho  not  an  original  party  in  the 
caufe. 

No  '  appeal  lies  to  this  court  from  the  de- 
cree of  a  vifitor  of  a  college.  Indeed  in  fuch 
cafe,  no  appeal  to  any  court  is  thought  main- 
tainable, as  I  fhall  have  occafion  to  mention, 
in  my  ledture  on  corporations. 

After  fentence  by  thefe  delegates,  (who  afe 
frequently  filled  in  common  fpeech  delegates 
out  of  chancery)  the  king  may,  by  his  chan- 
cellor, grant  a  commiffion  of  review,  with 
power  to  reverfe  or  affirm  fuch  preceding 

1  2  Bui.  4«  cont.  2  Rol.  abr.  233%  '  4  luff.  334* 

•  Latch.  8$*  86,    Mo«  463.  *  i  Atk.  298. 

•  4  Infl.  341. 

fentence. 
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fentence.  This  ^  court  of  commiflion  of  re- 
view feems  alfo  liable  to  prohibitions.  In 
like  manner,  the  court  of  the  high  commif- 
fioners,  before  that  jurifdiftion  was  abolifliqd, 
was  *  frequently  prohibited  from  proceeding 
(o  tranfgrefs  the  bounds  of  its  authority* 


Proceedings  in  the  ecclefiaftical  courts  are  ^ 
iaid  to  be  *^  juxta  legem  difoinam  et  canones 
JanSlte  ecelejia^''  The  forms  of  pradlice  are 
derived  from,  and  nearly  conformable  to, 
thofe  of  the  Roman  civil  or  canon  laws. 
Their  criminal  jurifdidtion  is  chiefly  confined 
to  fuch  offences  againft  God  and  religion,  as 
are  not  liable  to  coercion  in  the  temporal 
courts ;  tho  fometimes  both  tribunals  have  a 
concurrent  authority.  Thus  heretical  opini- 
ons ar^  for  the  mofl  part  cognizable  before 
the  fpirituai  judge  5  *  yet  fome  impieties  of 
this  kind  are  punifhable  by  a  particular  adt  of 
parliament ;  and  *  profane  blafphcmy  is  indidl- 
able  ^t  common  law.  Thus  alfo  the  fl.  4  J.  i , 
C.  5,  enabled  to  rcprefs  the  vice  of  drunken-? 

V  4  Inft.  341.  '  Lit.  152.    Mo.  450. 

r  4  Inft.  322.  *  St.  9  &  10.  W.  IIL  c.  32. 


•  \  Vent.  293. 


L  3  i^eiS| 
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nefs,  exprefsly  provides,  that  it  (hall  not  be 
conftrued  to  reftrain  the  ecclefiaftical  jurif- 
diftion.  So  likewife  ^  to  lay  violent  hands  on 
a  clergyman,  is  a  matter  of  fpiritual  coercion  j 
tho  this  outrage  is  both  adionable  and  indidl- 
able  at  common  law.  Marriage  within  the 
prohibited  degrees,  inceft,  adultery,  and  in- 
continence, are,  as  punifhable  offences,  more 
ftridlly  under  ecclefiaftical  cognizance;  yet 
a  *  fuit  for  adultery  in  the  fpiritual  court,  and 
an  adlion  at  common  law  to  recover  damages 
for  the  injury  to  the  hulband,  may  proceed  at 
the  fame  time ;  and  brothels  ^  are  indidlable  at 
common  law  3  as  are  alfo  open  *  afts  pf  inde- 
cency, grofsly  fcandalous,  and  tending  to  dc-*. 
bauch  the  manners  of  the  people, 

A  ^  fuit  was  commenced  in  the  fpiritual  court 
for  inceft  in  marrying  a  firft  wife's  fifter.  The 
party  fued  moved  for  a  prohibition,  fuggeft- 
ing,  that  by  his  fecond  wife,  who  was  dead» 
he  had  a  fon,  to  whom  an  inheritance  was 
defcendeJ  as  heir  to  his  deceafed  mother,  and 
yet  the  ecclefiaftical  judge  was  proceeding  to 
baftardiae  fuch  ifliie.     The  king's  bench,  by 

*  2  Inft.  622.    6  Mod.  156.  «  Sal.  552. 

'  3  Inft.  205.  •  I  Hawk.  7.     i  Sid.  l6S.    1  Eeb.  610. 


^  2  Sal.  548. 
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prohibition,  reftrained  the  ecclefiaftical  jurif- 
diftipn  from  annulling  the  marriage,  and  baf- 
tardifing  the  iffue  after  the  death  of  the  de- 
ceafed  parent,  but  at  the  fame  time  allowed 
the  profecution  to  go  on  fqr  punifhing  the 
jnceft.  It  appears  by  fpme  ^  books,  that  fa- 
crilege  is  cognisable  in  the  fpiritual,  as  well 
98  the  temporal,  courts :  yet  I  take  the  law 
to  be  otherwife  :  and  clearly  in  every  other 
;nftance  felony  is  not,  any  more  than  treafon, 
within  ecclej&aftical  jurifdidtion.  I  find  alfo  ^  a 
prohibition  ^'  ntfi  *'  *  granted  to  the  confiflory 
court,  merely  on  a  fuggeftion,  that  the  fuit 
there  was  for  publifliing  a  libel,  which  was 
an  offence  indictable  at  common  law.  It 
may  be  here  obferved,  that  fuits  for  defama- 
tion are  frequently  maintainable  in  the  eccle- 
fiaftical courts,  where  the  fame  fcandal  would 
not  bear  an  ad:ion  by  the  general  laws.  The 
general  reafon  of  which  difference  is,  that  the 
crime  itfelf  imputed  by  the  defamation  is  a 
fubjedt  of  profecution  only  before  the  fpiritual 
iudge. 

S  I  Sid.  js8i.  2  Keb.  23.— -r^The  cafe  there  was  ftfter  an  aft 
of  general  pardon ;  'which  muft,  I  fuppofe,  have  barred  the  pro- 
fecution,  in  tke  fpiritual,  as  well  as  temporal,  courts.   Pod  152. 

^  Comb.  71. 

*  **  Unlefs  caufe  (hould  be  (hewn  to  the  contrary,"  a  preli- 
ininary  fornix  except  in  motions  of  courfe« 

1.4  Tho 
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The  fentcnces  of  the  ecclefiaftical  courts, 
in  criminal  profecutions,  confift  of  fpiritual 
cenfures,  excommunication,  corporal  penance, 
and,  in  the  cafe  of  clergymen,  deprivation, 
and  even  ^  degradation ;  but  indeed,  as  to  the 
laft  mentioned  judgment,  the  right  of  any 
human  authority  to  annul  holy  orders,  once 
conferred,  is  very  reafonably  difputed  by  our 
Anglican  theologifts,  tho  the  frequent  prac- 
tice of  the  Romifh  church.  All  the  pro- 
ceedings of  thefe  tribunals  in  criminal  caufes 
are  profcfledly  ^  pro  falute  antma :  neverthe- 
lefs,  the  king's  pardon  '  is  a  bar  to  all  fucH 
profecutions. 

The  encroachments  of  the  ecclefiaftical 
courts,  in  ufurping  to  themfelves  jurifdiftion 
foreign  to  their  inftitution,  was  frequent 
matter  of  complaint  by  the  whole  commons 
of  the  realm,  and  other  bodies  of  men,  and 
was  fometimes  redrefled,  in  very  early  "  par- 
liaments. 

As  to  the  civil  power  of  thefe  tribunals,  fir 
Edward  Coke  "  afferts,  they  have  jurifdi<ftion 

^  Barn  eccL  law,  t.  degradation.  ^  2  InfL  492. 

1  Dar.  73.1.  »  2  RoL  abr.  218.  •  2  Inft. 

492. 6oo. 

of 
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of  no  goods  or  chattels,  but  fuch  as  are  de 
teftamento  et  matrimonio.  In  queilions  relat- 
ing to  freehold,  it  is  very  clear,  they  have  no 
dire£t  cognizance.  Their  teftamentary  caufes 
jdo  not  affedt  any  devife  of  lands,  to  be  enjoyed 
for  life,  or  as  an  inheritance :  the  validity  of 
fuch  difpofitions  by  will  muft  be  determined 
9X.  common  law.  But  terms  for  years  being 
coniidered  as  perfonal  property,  the  right 
thereto,  as  well  as  to  goods  and  chattels  in 
general,  may  be  afFedted  by  the  decilions  of  the 
^cckfiaflical  courts,  namely,  by  their  granting 
pr  withholding  the  probate  of  a  will,  or  let- 
ters of  adminiilration.  And  it  feems  they 
fnay,  in  their  matrimonial  caufes  alfo,  indi- 
redly,  defeat  the  title  even  to  an  eftatc  of 
freehold,  by  determining  the  marriage  to  be 
void.  Suits  may  likewife  be  commenced 
here,  notwithftanding  the  general  aifertion 
before  quoted,  for  nonpayment  of  ecclefiaf- 
^cal    dues,   "*   fpoliation,    and    dilapidations. 


*  This  is  the  term  given  to  a  fait  between  two  redors,  for 
inftance,  claiming,  under  the  fame  patron,  the  profits  of  the 
benefice.  Born  eccl.  law,  t.  fpoliation.  But  it  feems  this  fuit  ii 
not  maintainable  in  the  fpiritoal  court,  where  the  parties  claim 
under  adverfe  patrons,  whofe  right  of  patronage  might  come  in 
difpute,  and  at  the  fame  time  the  tithes  in  queltion  amount  in 
value  to  a  fourth  part  of  the  living.  F.  N.  B.  t.  fpoliation. 
The  t«^  cafes  in  Godb.  45.  are  perhaps  not  reconcileaUe  with 
each  other;  but  do  not  clafi&  with  thefe  diftin£dons. 

But 
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But  in  regard  to  tithes,  where  the  mere  ^ 
right  to  them  comes  in  queftion,  the  fpiritual 
jurifdidlion  is  at  an  end.  For  thefe  courts 
can  only  meddle  with  the  wrongful  withhold- 
ing of  them,  where  they  are  **  acknowledge^ 
to  be  due  to  fomc  perfon  or  other, 

A  principal  rule  for  granting  prohibitions 
arifes,  where  the  general  and  ecclefiaftical  laws 
direSlly  differ^  in  which  cafes  the  former  fhall 
be  preferred.  The  fuperior  temporal  courts 
therefore '  reft  rain  the  ecclefiaftical  judge  from 
rejecting  and  fetting  at  nought  the  teftimony 
of  one  credible  witncfs,  except  *  in  teftamen-* 
tary  caufes,  which  are  peculiarly  within  the 
Ipiritual  jurifdiftion.  Becaufe,  though  the 
civilians  require  two  witneffes,  the  teftimony 
of  one  is  in  general  competent  by  the  laws  of 


P  This  do6bine  is  maintained,  and,  I  believe,  julUy,  3  Black, 
comm.  88;  bu(  the  authorities  i:Lted  (viz.  2  R.  A.  308,  &c.  Br. 
t.  jurifd.  §  85.  2  Infl.  364.  309,  310)  are  hardly  reconcileable 
or  intelligible.  It  (hould  feem,  from  fir  Edward  Coke,  that  the 
fpiritoal  court  had  no  fuch  wiginalyix\{dL\QQxxci\  but  he  does  not 
fpeak  diflindUy  of  the  innovations  made  by  ibitttte.  (Sty.  169. 
Seld.  hiil.  tithes,  c.  xiv.  §  3.) 

^  Godb.  45.  In  the  two  cafes  here  reported  they  were  al- 
lowed to  be  due  to  fome  perfon  or  other :  the  right  of  tithes,  pro- 
pcrly  fpeaking,  was  not  in  difpute. 

'  Carth.  142. 

•  I  Wms.  10  &€•— — But  faymitti  of  a  legacy  may  be  proved 
there  by  one  witnefs,    3  Mod.  283. 

England. 
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England.  Queftions  alfo  refpefting  freehold, 
as  before  intimated,  the  trial  of  difputed  '  cuf- 
toms  and  prefcriptions,  and  the  "  conftruftion 
of  afts  of  parliament,  may  give  occafion  to 
iifuing  prohibitions ;  as  thefc  things  are,  for 
the  moft  part,  appropriated  to  courts  of  com- 
mon law.  But  where  the  general  laws  are 
filent,  providing  no  fpecific  remedy  and  re- 
drefs,  and  the  matter  is  not  properfy  triable 
by  them,  but  adapted  to  ecclefiaftical  cogni- 
zance, thefc  courts  ought  not  to  be  prohi- 
bited. Accordingly,  when  the  fuperior  court 
thinks  there  is  no  fujfficient  ground  for  rc- 
ftraining  the  ecclefiaftical  judge,  "  a  writ  of 
confultation^'  as  k  is  called,  is  awarded,  autho- 
rizing him  to  proceed. 


Having  taken  fomc  notice  of  appeals  both 
in  the  admiralty  and  ecclefiaftical  jurifdiftions, 
I  muft  obferve,  that  there  is  a  "^  variance  in  this 
refpeft  between  the  civil  and  canon  laws.  The 
latter  allows  appeals  from  decretal  orders  made 
in  the  intermediate  ftages  of  a  litigation :   but 


*  Carth.  33.-— Except  perhaps  in  fome  cafes  where  both 
parties  are  fpiritual  perfons. 

■  1  Infi.  96.  b.  •^  I  Atk.  295  &c. 


itho 
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the  former  confines  the  power  of  rcfbrting  to 
higher  tribunals  to  jinal  decrees^  and  to  what 
is  called  "  gravamen  irreparabile^*  where  by 
acquiefcing  with  the  fentence,  as  by  making 
a  difcovery,  to  which  a  party  thinks  himfelf 
not  bound,  the  caufe  would  not  only  be  de- 
cided, but  irretrievable  detriment  incurred. 
The  civil  law  proceeds  \vith  better  reafon ; 
for  as  the  admiflibility  of  evidence,  and  other 
interlocutory  matters,  may  be  reviewed  ancl 
difcufTed,  when  the  appeal  is  heard^  fuits  are 
e^cpedited,  without  danger  of  final  injuflice. 

In  thefe  difquifitions  concenung  the  tribu- 
nals, to  which  judicial  magiftracy  is  fo  vari- 
ouily  didributed  within  thi$  r^alip,  I  (hall  tak^ 
no  fpecial  notice  of  the  courts  of  the  duchy 
of  Lancafter ;  becaufe,  tho  extenfive  in  their 
practice,  (hey  are  limited  and  circumfcribed 
to  local  boundaries,  and  are  regulated  by  the 
fame  principles  both  of  law  and  equity,  as 
govern  our  more  general  and  ordinary  juris- 
dictions* ^ 

Laftly  therefore  I  fliall  briefly  fpeak  of  the 
privy  council,  the  lord  preiident  whereof*  is 

'  4lnit.55. 

appointed 
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appointed  by  patent^  and  the  other  members 
become  fuch,  by  the  cuftom  of  the  reahn,  on 
being  fummoned  and  taking  the  regular  oath, 
during  the  king's  reign,  who  makes  choice  of 
them;  and  they  had  all  a  voice  in  the  court  of 
ftar-chamber,  while  that  tribunal  was  in  be- 
ing ^.     The  privy  council  may  inquire  of  of- 
fences againft  the  government,  and  commit* 
thofe   fufpefted    of  delinquency.      But   its 
ftridlly  judicial  power,  fo  far  as  aiFedts  Eng- 
land, is  confined  to  cafes  of  idiocy  and  lunacy, 
as  a  court  of  appeal  from  the  decrees  in  chan« 
eery:    for  in   fuch   inftances   the   houfe  of 
lords  have  difclaimed  all  jurifdidion  \      In 
fuits  and  litigations,  ariiing  within  his  majef- 
ty's  colonies  and  plantations,  or  coming  from 
the  courts  of  admiralty  there,  the  privy  counr 
cil,  or  the  lords  commifiioners  in  prize  caufes 
(as  the  cafe  may  be)  have  (by  way  of  appeal 
alfo)  a  very  exteniive  and  important  judicial 
authority. 

From  this  review  of  the  diftribution  of 

T  4  Inil.  54. 

*  Andently  all  privy  coanfellors^  fingly,  exercKed  a  power  of 
commitmettt;  bot  kfeems  illegal:  it  is  clear«  that  now  it  can 
only  be  in  coundl.   (a  Wils«  ^^^$  290.) 

»  3  WflM.  108. 

judicial 
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judicial  magiftracy  amongft  us,  and  what  ]^« 
mains  to  be  faid  of  courts  of  equity,  it  muil; 
feeniy  that  never  in  any  other  country  was 
there  erected  fo  great  a  variety  of  tribunals^ 
adapted  to  diftind  fubjedt  matters  of  litiga-> 
tion. 


LEC 
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LECTURE      Vl. 

Of  the  lord  chancellor^  and  the  origin  of  the 

court  of  chancery i. 

IT  is  my  prefent  purpofe  to  treat,  hiflori- 
cally  in  fome  meafure,  of  that  great  magi- 
ftrate  who  prefides  in  the  court  of  chancery, 
and  to  elucidate  the  rife  and  advancement  of 
his  equitable  jurifdidlion. 

This  term  ^*  cancellarius''  had  originally 
no  connexion  with  courts  of  juftice,  or  the 
cancelling  of  inftruments :  it  firft  occurs  in 
Vopifcus :  but  one  of  his  *  commentators 
thinks  it  was  of  much  earlier  ufe,  tho  not  in 
the  fame  fenfe.  The  denomination  certainly 
at  the  firft  was  of  humble  import  ^  fignifying 
thofe  ufhers,  who  had  the  care  of  the  *'  can^ 
celli"  or  latticed  doors,  leading  to  the  pre- 
feiice  chamber  of  the  emperors  and  other 


*  Salfflaf.  ad  Vopifc.  ap.  hilt  aug.  fcript.  vol.  ii.  800.  n, 
(cd.  1671.) 

^  In  this  Cafaub.  k  Salmaf.  agree.    Ibid.  796  &c.  n. 

X  great 
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great  men,  and  were  to  admit  or  repel  all 
comerSy  and  to  prevent  riot  or  difbrden 
With  fome  reafon  therefore  this  ^  contempo* 
rary  hiftorian  writes  of  Carinas,  who  became 
emperor  towards  the  clofe  of  the  third  cen- 
tury, **  ^  prafeBum  urii  unum  ex  cancellarm 
fuis  fecit ^  quo  fcedius  nee  excogitari  aliquando 
poterat  nee  dicir  For  *  the  prafe£ius  urbi  was 
firft  in  rank  among  the  civil  officers  of  the 
ilate.  From  their  ^  original  fituation  the  Ro- 
man cancellarii  became  fecretaries  or  fcribes 
to  the  emperors  and  principal  judges :  then 
they  feem  to  have  been  a  fort  of  provincial 
pretors,  and  one  of  them  being  diftinguifhed 
above  the  reft,  fuddenly  reached  the  fuoimic 
of  civil  grandeur  and  preheminence.  The 
ordinary  part  of  his  function  in  the  later  ages 
feems  to  have  been  to  receive  petitions  and 
fupplications  addreffed  to  the  throne^  and  to 
frame  and  ilTue  the  imperial  writs  and  man-i 
dates. 

The  name  and  office  of  chancellor  was  co- 
pied from  the  Csfarean  palace  into  moft  of 

^  Cafiiob.  ibid.  414.  n.  '  Vopifc.    Carinos  in  princ* 

•  Cod.  1.  1. 1  28.  Ic.  3.  Nov.  LXII.  S  a. 

^  Vopifc.  ibid.  /i.  797.  894.     Spelm,  gU  r.  cancdlarim* 
Cod.  I.  1. 1.  51.  J.  3. 

the 
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the  ftates  of  Europe,  and  became  charadler* 
ifed  by  many  ^  fplendid  additions ;  fuch  were 
thofe  of  nomopbylax^  afylitm  juris ^  ara  boni  & 
aqui,  vicarius  regis,  prorex,,  interrexJ*^  The 
chancellor  of  France  is  dcfcribed  by  Domat  \ 
as  the  firft  of  all  the  magiflrates,  the  head  of 
juftice,  preiiding  in  the  king's  council,  and  in 
all  the  fovereign  courts  where  he  fits,  giving 
the  form  and  putting  the  feal  to  all  edidts,  de«* 
clarations,  and  ordinances,  ifTuing  patents  and 
commiflions,  and  exercifing  all  other  func- 
tions of  the  iirfi;  and  moil  important  of  of- 
fices. 

The  name  and  office  are  of  great  antiquity 
in  England.  Sir  Edward  Coke '  pronounces, 
certain  it  is,  that  the  BntiOi  and  Saxon  kings 
had  their  chancellors  and  court  of  chancery. 
The  author  of  the  mirror  *  intimates,  that 
one  Hubert  had  a  pardon  from  king  Alfred, 
which  was  inrolled  in  chancery :  others  af- 
£rm  that  *  Unwona  was  chancellor  to  OfFa, 


<  Spdm.  gl.  204»  {•  * 

^  Pab.  law.  b.  ii.  t.  I.  f  s«  par.  15. 

^  4ln(l.  78«— -This  however  nearly  feemsas  fabulous  at 
Minps  (fhaacellor  to  Jupiter»&c«    Spelm.  gi«  v.  can^ 

^  C»  ▼.  I  L*  '  Pugd.  orig,  jurid.  c.  i6* 

M  whQ 
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who  in  the  year  758  began  his  reign  over  the 
Mercians.  But  Selden,  in  his  little  treatifc 
on  this  fubjedfc,  declares,  that  the  oldeft  men- 
tion in  good  authority  of  the  "  name  of  chan- 
cellor of  this  kingdom  is  in  Edward  the 
elder's  time>  about  the  year  920.  Tlkt  mo- 
narch conflituted  Turketill  (who  was  allied 
to  the  royal  family)  his  chancellor  with 
very  tranfcendent  powers;  **  ut  quacunque 
negotla,  temporalia  vel  Jpiritualia^  regis  judicium 
expeStabant^  ilUus  conjilio  £sf  decreto  (nam  tanta 
Jidei  &  tam  profundi  ingenii  tenebatur)  omnia 
troBarentur^  &  traSiata  irrefragabilemfententi^ 
amfortirenfurJ*  Turketill  was  alfo  embaffador 
to  feveral  princes,  on  occaiion  of  their  inter- 
marrying with  the  fifters  of  our  king,  and  a. 
diftinguifhed  general  in  a  great  battle,  of  which 
a  particular  account  is  tranihiitted.  He  held 
the  chanceUorfhip  under  tlie  three  fucceeding 
princes,  Athelilan»  Edmund,  and  Edred;  and 
at  length  retired  from  the  world  as  abbot  of 
Croyland ;  in  which  laft  preferment  he  was 
fucceeded,  after  an .  interval  of  above  a  ccn«- 
tury^  by  the  author  *who  tranfmits  this  ac- 


^  Tho  he  confidc;rs  it  qf  the  fame  fenfe  as  **  nfenndanMs^ 
nfed  in  a  charter  of  Ethelbert,  the  firft  chriffian  king  of  thft 
Saxon  race  in  this  iOand.    A*  &  605. 

§  county 
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County  and  fpcaks  of  his  predeceflbr  in  terms 
of  the  higheft  veneration  *. 

King  *  Ethelred  divided  the  chancelIor(hip 
between  the  abbeys  of  Ely,  St.  Auguftine  in 
Canterbury,  and  Glaftonbury,  to  be  exercifed 
by  turn  four  months  yearly.  However 
firange  a  difpenfation  this  may  now  feem, 
when  erudition  is  widely  difFufed,  an^  when 
competitors  for  this  high  objcdl  of  ambition 
teftify  their  eminent  talents  through  many 
contentious  fcenes  of  rivalfliip,  yet  perhaps  in 
that  unlettered  age  it  was  one  of  the  mod 
probable  means  of  procuring  a  fit  and  learned 
counfellor  and  aiTeflbr  at  the  king's  right  hand. 
It  engaged  the  interefts,  and  incited  the  emu- 
lation of  thofe  religious  conclaves,  to  whom 
this  fingular  conceflion  was  extended.  They 
would  therefore  feek  alternately  to  depute  a 
candidate,  who  was  moft  meritorious,  and  had 
collected  all  the  knowledge  which  the  times 
afforded.      Accordingly    fir    Edward    Coke 


*  This  is  the  account-given  by  Ingulphus,  an  En{;liflii]ian« 
who,  havbg  broaght  ibme  fupplies  to  William  the  conqueror, 
to  affiib  him  in  his  expedition»  was  foon  afterwards,  by  that 
prince,  made  abbot  of  Croyland.  Ingolph.  faift.  ap.  reram  AngL 
fcrip.  30-JJ.3V  38.  4s.  48.  51,  $*•  73  *<^* 

•  Sdd.'off;  cbanc. 

M  a  tells 
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tells  us%  "  that  this  king  Ethelred  had  a 
worthy  name,  and  a  worthy  man  to  his  chan- 
cellor." 

This  high  magiftrate  has  in  cvcfy  reign 
maintaiped  his  fway,  unlefs  we  fuppofe  him, 
at  intervals,  rather  eclipfed  by  the  great '  ji^f- 
ticier.  He  has  now  however,  for  many  ages, 
been  efteemed  ^  fuperior  in  dignity  to  all  the 
other  judges  of  the  kingdom.  A  '  writer  un- 
der Henry  the  fecond  declares,  "  Cancellarii 
dignitas  ejl^  ut  fecundus  a  rege  in  regno  ba^ 
beatur^j  ut  omnibus  regis  adjit  confiliis ;  etiam 
nm  vocatus^  accedat^  A  *  contemporary  au- 
thor affirms,  "  Cancellarius,  Jicut  in  curid^  Jic 
ad  fcaccarium  magnus  eft:  adeo  ut  fine  ipfius 
confenfii  vel  confilio  nihil  magnum  fiat,  vel  fieri 
debeat.**  And  *  another  about  the  time  of 
Edward  the  firft  admoni/hes,  **  Officium  can^ 
cellaria  viro  provido  et  difcreto^  ut  epifcopo  vel 
clerico  magno  dignitatis^  debet  committi,  fimul 


f  4  Inft.  78. 

*J  Who  was  an  officer  of  very  great  aathority.  Hot  merely  of 

the  jcdicial  kiod«  but  who*  in  the  king's  abfence  beyond  Tea, 

governed  the  realm  as  vice-roy :  as  in  modc/n  times  fuch  vice- 

..roys  are  ftiled  lords  juflices.  (2  Hawk.  6.}  "  JuftUiarii,  that  vh 

.  vke-roy."     (3  Scld.  1468,  Wilk.«d.) 

'  1  Ch*  rep.  append,  7, 

i  AU  cited  by  Scid.oE  chanc, 

cum 
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cum  curd  majoris  fgilli  regni^  cujus  fubjiituti 
funt  cancellarii  omnes  in  Anglid^  Hibernid^ 
JFallid,  et  Scotia j  omnefque  fgilli  regii  cuftodes 
prater  cuftodem  fgilli  privati,^*  As  to  his 
keeping  the  feal,  above  fpoken  of^  to  inquire 
when  and  whence  that  mode  of  authenticat- 
ing inftruments  was  adopted  here,  feems  a 
dark  and  unprofitable  refearch,  and  one  of 
thofe  controverfies,  which  terminate  in  mere 
curiofity  of  fpeculation. 

* 
Something  was  added  to  the  fplendor  of 

his  dignity  by  the  famous  ftatute  *  of  treafons^ 

in  which  he  is  firft  named  of  thofe  great  ma- 

giftrates,  to  flay  \Vhom,  being  in  their  places, 

doing  their  offices,  is  declared  to  amount  to 

that  highefl  crime  againft  the  ftate.      The 

ftatute  '  of  precedence  gives  him  rank  above 

all  dukes,  except  thofe  of  the  royal  family. 

He  cannot  appoint  an  effective  deputy ''. 
If  the  mafter  *  of  the  rolls,  or  one  of  thofe 

of 


«  25  E.  TIL  ft.  S/  c.  2,  •  3 1  M.  VIII.  c  10^ 

^  4  Inft.  88. 

'  This  office,  now  of  high  judicial  importance,  is  of  great 
aa^jQity.    It  was  conferied  on  Adam  de  Ofgodby  To  car]/  as 
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of  the  twelve  judges,  who  have  been  fpe- 
cially  commifHoned  at  the  time  of  a  new 
chancellor's  creation,  fits  for  him,  or  if, 
on  diiiicuU  occafions,  he  calls  in  chofen  af*- 
fiftants,  the  order  derives  its  virtual  autho* 
rity  from  his  fignature  only ;  and  the  decree, 
as  to  its  efficacy,  is  folely  his  own.     It  is  faidj 


the  23d  year  of  £.  I.  kf  the  them  cbanaUori  and  the  next  grant 
of  ity  tranfmitted  tb  us,  is  exprefied  to  be  with  the  chancellor's 
affent.  (Chron.  fcries  at  the  end  of  Dugd.  orig.  jurid.  33. 37.) 
He  is  the  chief  of  the  twelve  maflers  in  chancerj*  bat  hx  diftin- 
goiflied  above  the  reft ;  and  is  mentioned  in  the  ftatnte  la  R.  II. 
c.  2.  after  certain  gre^t  ofncers  of  ftate,  and  immediately  before 
the  joitices  of  the  one  bench  and  of  the  other.  He  hears  and 
decrees  in  fuch  caufes,  depending  in  chancery,  as  are  ripe  for 
determination,  and  have  been  fet  down  to  be  adjudged  in  his 
court  of  the  rolls,  which  is  indeed  but  a  branch  of  the  former. 
If  either  party  is  diflatisfied  with  his  fentence,  he  may  petidon 
for  a  re-hearing  before  the  lord  chancellor,  which  is  called  an 
appeal  from  the  rolls.  The  mafter  of  the  rolls  frequently  fiu, 
fometimes  as  a  fubftitute,  fometimes  as  an  afliftant,  to  the  fu- 
preme  difpenfer  of  juftice  in  that  court.  But  the  chanceUor's 
fignature  alone,  whoever  fits  for  or  with  him,  is  that  which 
gives  effeftual  authority  and  efficacy  to  all  the  determbations. 
To  prevent  difputes  relating  to  this  fubje6l,  it  is  enaAed  by  the 
ft.  3  G.  II.  c.  30,  **  that  all  orders  and  decrees  made  by  the 
mafter  of  the  rolls,  except  fuch  as,  according  to  the  courfe  of 
the  court  of  chancery,  ought  only  tcT  be  made  by  the  lord  chan- 
coUor,  lord  keeper,  or  lords  commifTioners  of  the  great  feal,  (hall 
be  deemed  and  taken  to  be  valid  orders  and  decrees  of  the  faid 
court  of  chancery,  fubjedt  neverthelefs  to  be  difcharged,  re* 
verfed,  or  altered  by  the  lord  chancellor,  lord  keeper,  or  lords 
commiffioners  of  the  great  feal,  and  fo  as  no  fuch  orders  or  de* 
crees  be  inrolled,  till  the  fame  are  figned  by  the  lord  chancellc^f 
lord  keeper*  or  lords  comniffionen  of  the  great  feal. 

he 
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he  ^  might  have  delegated  his  powers^  when 
the  office  was  granted  for  life.  But  in  effect 
it  cannot  now  be  fo  beftowed.  The  chan« 
cellor,  having  fo  near  a  relation  to  his  royal 
mailer,  ought  in  reafon  to  be  removable  at 
the  pleafure  of  the  king.  Therefore,  tho  the 
firft  earl  of  Clarendon  had  a  patent  for  life, 
the  taking  away  of  the  feal  from  him 
amounted '  to  a  determination  of  his  office. 
And  *  when  the  lords  of  parliament,  in  the 
forty-fourth  year  of  Henry  the  third,  ap- 
pointed a  chancellor  of  their  own  eledtion^ 
difplacing  Walter  de  Merton,  conftituted  by 
the  crown,  the  latter  was  foon  reftored  to  his 
office,  and  the  prerogative  recovered  its  juft 
rights. 

Where  mention  is  made  of  the  chancellor 
and  his  lieutenant,  the  latter  expreffion  is  to 
be  underftood  of  the  perfon,  who  had  the  ac* 
tual  cuftody  of  the  feal.  This  matter  intro* 
duced  fome  perplexity  in  old  hiftories  and 
records*  But  all  controveriies  are  now  taken 
away,  and  there  cannot  be  a  ^  lord  chancellor 
and  lord  keeper  at  the  fame  time :  for  by  the 

f  See  yM*  Uft.  cxch.  c.  i]«$  9. 

•  1  Sid.  338.    4  Inft.  8;.  *  Spelm.  gl  I  IQ» 

l^lA&SI. 

M  4  ftatttte 
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ftatute  5  El.  c.  1 8.  their  office  is  declared  to 
be  the  fame,  as  to  place,-  authority,  jurifdic- 
tion,  and  emoluments.  All  thefe  rights,  ejt-* 
cept  preheminence  of  rank,  are,  by  a  later  fta- 
tute %  extended  to  the  lords  commiilioners 
of  the  great  feal ;  and  '  one  commiftioner  is 
impowered  to  hear  motions^  but  there  muft: 
be  two  to  make  decrees* 

The  lord  chancellor  is  now  created,  not  by 
patent,  but  by  delivery  of  the  fcal  to  him  in 
council,  when  he  takes  the  following  *  oath  : 
**  That  he  fhall  well  and  truly  ferve  the 
king  and  his  people  in  the  office  of  chancel- 
lor ;.  that  he  fhall  do  right  to  all  people,  poor 
and  rich'^  after  the  laws  and  ufages  of  the 
realm  i  that  he  fhall  truly  counfel  the  king, 
and  his  counfel  laine  ^  and  keep ;  that  he  fhall 
not  know  ngr  fufFer  the  hurt  or  difheriting 
of  the  king,  Or  that  the  rights  of  the  crown 
be  decreafed  by  any  means,  fo  far  as  he  may 
let  it  j  and  if  he  may  not  let  it,  he  fhall  make 
it  clearly  and  exprefsly  to  be  known  to  the 
king,  with  his  true  advice  and  counfel;  and 
that  he  fhall  do  and  purchafe  the  king's  prom 

*  I  W.  &  M.  feff.  t.  c.  21.  §  2.  '  Ibid.  %  5. 

•  4  Iiifl.*88.  '  That  is,  liidc  er  conceal.    Ibij. 

fit 
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fit  in  all  he  reafonably  may."  This  oath 
which  is  '  at  leaft  as  antient  as  the  tenth  year 
of  Richard  the  fecond,  in  very  general  term& 
comprehends  his  function. 

His  power  of  cancelling  the  letters  patent 
of  his  fovereign,  is  juftly  efleemed  ^  the  tran- 
icendent  branch  of  his  jurifdiAion.  That  he 
is  by  prefcription  prolocutor  of  the  houie  of 
lords,  is  like  wife  an  auguft  part  of  his  charac- 
ter ;  and  it  *  was  in  early  ages  given  in  charge 
to  him,  to  expound  to  the  lords  and  commons 
the  caufes,  why  they  were  convoked  in  par- 
liament; which  was  frequently  done  in  a 
fpeech  of  coiifiderable  length.  The  vifitato- 
rial  authority  over  eleemofynary  corporations 
founded  by  the  crown,  the  right  of  prefcnt- 
ing  to  certain  eccleiiaflical  benefices,  and  the 
ftile  of  keeper  of  the  king's  confcience,  might 
all  poffibly  be  derived  from  his  having  an« 


*  4  Infl.  88.— —It  is  very  fimilar  to  the  oath  ordained  to  be 
taken  by  the  clerks  of  the  chancery.    St.  i8.  £•  III.  ft.  5. 

*  4  Inft.  88. 

'  Prynne's  ed.  Cot.  ab.  rec.  ParL  hift.  paffim.— — ThU 
'was  fomedmes  done  by  the  chief  juftice:  the  occafions  of  wrhich 
deviation  from  the  more  general  practice  were,  according  to  an 
attentively  marked  diftindion,  when  a  bifhop  was  chancellor, 
an  J  the  canfe  of  fammons  related  either  to  the  ponifhment  of 
inalefadors,  or  the  ufurpations  of  the  pope.     £lf«  of  pari. 

C*  6.  §  2. 

tiently 
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tiently  the  fupcrintcndcncc  of  the  royal  cha-. 
peL  He  was  reputed  the  firft  civil  ma- 
giftrate,  the  principal  counfellor  of  ftate^  the 
director  or  advifer  of  writs/  charters,  and 
public  inftrumentS)  and  a  controlling  officer 
in  the  revenue  department,  before  he  Jingfy 
difcharged,  in  any  great  extent,  a  merely  ju« 
dicial  capacity.  But  he  has  for  many  ages 
prefided  in  two  tribunals ;  the  one  a  court  of 
kw  and  of  record,  of  unfrequent  pradtice,  and 
narrow  jurifdidtion  ;  the  other  his  court  of 
equity,  of  which  I  fhall  now  endeavour  to 
mark  the  origin,  and  gradual  augmentation*^ 

The  king,  by  his  numerous  judges.  Is  the 
general  diftributer  of  juitice,  tho  he  ^  can  jqo 
longer  perfbnally  give  fentence,  as  he  was 
accuftomed  by  our  priftine  conftitution. 

In  tlie  Saxon  times  the  earl  and  the  biihop 
combined  their  authority  in  the  county  court; 
and  ^  it  is  reafonably  conje£hired,  that  the 
prelate,  as  particularly  converfant  in  the  di- 
vine code,  chiefly  interfered  in  fuch  caufes  jae 
required   fome  mitigation  of  pofitive    law* 

^  Sir  Edward  Coke>  12  rep.  6^.  redtes  a  remarkabte  &tL^ 
I'ogue  to  this  effeft,  between  khig  James  the  firft  and  himfelf. 
^  I  Ch«  rep,  app.  5, 

Thu4 
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Thus  was  equity  then  adminiftered  in  thefb 
domeftic  tribunals.  But  we  may  fuppofe 
this  dlfcretionary  power  of  judicature  was 
fparingly  exerted,  and  that  a  crowd  of  fuitors 
flocked  to  the  court  of  appeal,  which  was 
holden  in  the  royal  palace^  and  which  alfo 
equitably  alleviated  the  rigor  of  pofitive  in- 
ftitutions.  To  diminish  this  litigious  con- 
courfe,  the  following  law  of  king  Edgar 
ieems  provided " :  *^  nemo  in  Ute  regent  ap^ 
pellato^  nifi  qui  Jem  domi  jujiitiam  canfequi  aut 
impetrare  non  poterit :  finfummB  jure  domi  ur-- 
geatur^  ad  regem^  ut  is  onus  ex  aliqud  parte  al-- 
kvetf  provocato  :  atqueji  culpa  pecuniaria  ir-- 
roganda  ejl  mulSla^  ea  non  unquam  capitis  af-^ 
timationem  fuperatoy  Here  it  may  be  added^ 
that  by  the  laws  •  of  Edward  the  confeflbr, 
it  is  declared  part  of  the  kingly  ofEce,  and  to^ 
be  inferted  in  the  coronation  oath,  ^*  judiciunk 
r^^um  in  regno  facere,  et  jujiitiam  per  confiUum 
procerum  regnifui  tentr£m*' 

We-  come  now  to  the  Norman  period.  If 
it  be  tjrue^  that  the  biibop  had  exercifed  an 

•  Lamb,  arc&aionom.  63.  Wflk.  LI.  A.  S.  77.— -The  for. 
ner  part  of  the  law  fcems  to  apply  to  equity  hi  civ3  foits,  the 
cencloBon  to  a  due  mitigation  of  the  criminal  code. 

*  Wilk.  LL  Angb-Sax.  200b 

equitable 
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equitable  jurifdidlion  in  the  county  court,  his 
abfencc  from  that  tribunal  muft  have  greatly 
co-operated  with  the  other  aflignable  *  caufes 
of  its  decline.  The  prelates  indeed,  by  virtue 
of  the  fame  charter,  which  excluded  them 
from  their  former  judicature,  eftabli(hed  their 
'  confiftories :  but  ^  whenever  they  attempted 
to  eredl  thefe  into  general  courts  of  equity, 
they  were  occafionally  retrained,  and  confin- 
ed to  the  'pVefent  limits  of  their  jurifdi<ftion. 
In  the  mean  while  the  aula  regis  was  confli- 
tuted,  where  the  king  and  great  ofBcers  of 
ftate  preiided,  and  adjudged  all  litigated  quef* 
tions  of  moment  according  to  pofitive  law» 
or'  their  own  fentiments  of  natural  jufticc; 
for  we  may  fuppofe,  they  did  not  confider 
themfelves  much  circumfcribed  in  their  prin- 
ciples of  decifion.  By  fuch  a  concurrence  of 
Qvents,  all '  equitable  or  difcretionary  jurifdic- 
tion  now  centered  in  this  royal  tribunal,  and 
that  in  the  firft  inftance,  not  by  way  of  ap- 
peal. But  the  power  of  the  great  jufticier, 
fo  repugnant  to  the  freedom  of  the  Saxon 
conftitution^  becoming  odious  and  dangerous 

*  Glib,  chanc.  i«  2.  >  i  Cbanc.  rep*  append.  5, 

^  3  Black,  comm.  52.!— — ^This  fliews^  however,  that  a  ge- 
neral nation  of  judicial  equity  was  entertained  in  that  age« 
'  3  Black.  cojnn;L*49.  •  1  Chanc,  rep.  app.  5. . 
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to  the  prince  and  people,  the  like  *  divifion  of 
the  fupcrior  courts,  which  now  prevails,  began 
to  be  projected  j  tho  the  diilindion  between 
them  long  remained  unfettlcd» 


This  brings  us  to  an  era,  which  /hould 
particularly  engage  the  attention  of  thofe,  whp 
inveftigate  the  foundation  of  the  equitable  ji*- 
lifdidion  of  the  chancery.  The  common 
pleas  was  firft "  made  a  diftin<ft  legal  court : 
but  we  may  fuppofe,  it  did  not  immediately 
acquire  any  high  degree  of  credit  and  refped 
among  a  people  accuftomed  to  the  aggregate 
magnificence  of  the  aula  regis.  To  this,  as 
one  caufe,  we  may  attribute  thofe  loads  of 
petitions  *  which  for  near  two  centuries  were 
prefented  to  the  lords*  houfe  of  parliament  for 
juridical  redrefs.  The  lords  were  foon,  or 
from  the  beginning,  weary  of  fuch  extenfivc 
judicature ;  and  referving  themfelves,  as  final 
judges  of  appeal,  ^emitted  the  fuitors  to  infe- 
rior tribunals  for  a  previous  fentcnce.     Yet 


'  Hal.  hifl.  tom.h,vr,  149 ice. 

*  The  reparation  of  the  exchequer,  for  revenne  parpofei 
9ierely,  was  probably  earlier.     See  Mai),  hift.  exch.  c«  iv.  (  1. 
'  {iail^  laSif  com.  law^  c«  3; 
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the  king  for  fome  time  retained  his  judicial 
capacity  and  cbarafter^  Edward  ^  the  firft 
frequently  fate  in  the  king's  bench  on  im- 
portant occaiions :  and  the  ordinary  ftile  of 
that  court  ftill  fuppofes  the  prefence  of  the 
fovercign.  The  fame  prince,  by  advice  of 
his  chancellor  and  others  of  his  council,  de-^ 
termined  fuch  caufes  as  required  equitable  re-* 
lief.  He  therefore  paffed  a  "  law  in  the  twen- 
ty-eighth year  of  his  reign,  **  that  the  chan- 
cellor and  the  juftices  of  the  king's  bencli 
Ihould  follow  him,  fo  that  he  might  have 
at  all  times  near  unto  him  fome  fages  of  the 
law,  which  might  be  able  duly  to  order  all 
fuch  matters,  as  fhould  come  unto  the  court 
at  all  times  when  need  fhould  require/'  This 
is  the  reafon  contained  in  the  ftatute. 

The  fucceflbr  of  this  wife  monarch  was 
very  unfit  to  fill  the  tribunal,  which  his  fa- 
ther vacated.  Yet  the  fame  idea  fo  far  con- 
tinued to  predominate,  that  Scropc  chief  juf- 
tice  in  the  firft  year  of  Edward  the  third  de- 
clared, **  the  chancery  and  king's  bench  were 


7  Burr.  851,  2. 

*  Art.  fap.  cart.  28  E.  I.  5.    Lamb.  Archion.-ji.  (ei. 

but 
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but  one  placed*  meanings  as  *  Lombard  feems 
to  Interpret  him,  that  they  were  both»  in  con- 
templation of  law»  holden  in  the  prefence  of 
the  king.  About  three  years  afterwards  it 
.  was  found  convenient,  that  thefe  courts,  which 
bfed  to  follow  the  king  in  his  peregrinations, 
fhould  have,  as  the  common  pleas  had  before, 
a  more  ftationary  refidence.  This  rendered 
impradicable  the  perfonal  appearance  of  the 
fovereign ;  yet  the  ^  ftile  of  the  court  fuppofed 
the  royal  prefence,  being  ibmetimes  **  coram 
rege^iri  cancellaria,'*  ibmetimes  "  coram  rege^^ 
without  addition. 

The  fame  perfons,  who  had  counfelled  the 
king  how  to  exerciie  his  old  conftitutional 
power  of  mitigating,  in  particular  inflances, 
the  rigor  of  pofitive  law,  exercifed  it  them- 
felves  in  his  abfence,  the  chancellor  being  the 
chief;  and  the  authority  of  the  reft  gradually 


*  Archion.  69^  7a  {ed.  1635.)  ■  This  (etfins  a  more  reafon* 
able  and  natural  conflraftion  than  that  which  we  find  %  Inftl 
552 :  what  is  faid  4  Inft.  So.  correfponds  with  Lambard* 

*  I  Chanc.  rep.  app.  7.  Dyer  315.  a.— Sir  Edw.  Coke 
(^  Inft.  80*)  infers  the  iuperiority  of  the  king's  bench  to  the 
fhancery,  from  the  ftile  of  the  former  being  '*  cvntM  rege/*  and 
thae<»f  the  latter  "  coram  ngt^in  cmctllarid»*  and  additiofrobiU 
mmritaUm.  The  fame  argument  would  prove  the  inferiority  of 
th«  hottif  of  lofdj^  which  is  intitled  **  before  the  king  in  hit 
padiaincBt«". 

centered 
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centered  in  him.  For  he  had  been  antiently 
the  principal,  if  not  fometimes  the  fole,  ad- 
tifer.  That  high  equitable  j  urifdiftion,  which 
was  immemorially  participated,  at  leaft,  by 
ihis  great  magiftrate,  devolved  upon  him  exclu- 
fively  by  the  neceflary  refult  of  political 
Q]^anges  and  events. 

It  is  not  however  clear,  when  he  was  firft 
diiincumbered  of  his  afleflbrs.  In  the  firft 
year  of  Edward  the  third,  a  *  commifflon  to 
afcertain  the  bounds  of  Windfor  foreft  wad 
iffued  to  him  and  other  lords  fitting  in  the 
court  of  chancery;  as  it  is  exprefsly  termed  on 
that  occafion.  Others  likewife  are  joined 
with  him  in  the  writ  ^  or  proclamation  iflued 
in  the  twenty-fecond  year  of  Edward  the 
third,  recognizing  or  eftablifliing  his  judicial 
authority.  The  ft.  36  E.  III.  ft.  i.e.  9.  is 
confidered  by  Spelman  ■  as  referring  many 
things  to  the  fole  and  exclufive  cognizance  of 
the  chancellor,  and  feems  ^  generally  under^ 

ftood 


«  $pelm.  gl.  107.  ^  £q.  ca.  ab.  129.  n.  *  Gi.  10^ 
f  Lamb,  archion.  73.  ■  It  is  true  he  there  calls  k  a  newlf 
credied  court.  But  a  little  before*  (peakiag  of  the  days  of  £.  I. 
be  fays,  the  king>  being  affiled  with  the  chancellofj  hiQifdf  did 
mitigate  the  feverity  of  the  law  in  bis  own  peHbii»  when  k  pleafed 
\mi  to  be  prefent,  and  did  ia  abfq&ce  either  lefer  it  to  tha 

chancellor 
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flood  as  confirming  or  enlarging  his  equitable 
jurifdidlion.  Yet  fir  Edward  Coke,  whofe 
prejudices  and  animofity  againft  this  c6urt  are 
recorded  in  legal  hiftory,  afferts  ^,  that  this 
law  relates  only  to  the  iffuing  of  original 
\yrits,  which  **  part  of  his  office  was  probably 
long  before  this  time  intifely  difcharged  by 
deputation*    This  interpretation  plainly  *  con^ 


thancclior  alone^  Or  to  him  aild  fjme  other  of  the  coancil :  which 
continaed  (fays  he)  to  the  20  £•  III :  the  power  then  conveyed 
he  compares  to  the  extraordinary  proceedings  had  before  the  king 
himfelf ;  and  confiders  as  laying  the  firft  done  of  the  chancery 
court.  He  adds  however  foon  afterwards^"  but  whenfoever  this 
court  of  equity  took  beginning  to  be  a  diftin^l  court,  I  have  made 
|)roof  (as  1  think)  •'  that  the  ftnuertbereefnaas  akuajs  in  exira/t** 

As  to  the  ft,  36  fi.  III.  he  fays>  **  by  that  law  the  chancellor 
was  not  only  made  fole  judge  in  this  newly  erected  court,  but  was 
enabled  alfo  to  proceed  in  judgment  thereafter  by  his  own  dif- 
Cretion)  for  otherwife  (he  words  ''  without  other  fuit ''  w^fe  not 
beneficial."  It  is  true,  he  tells  us,  "  he  does  not  remember* 
that  in  our  reports  of  common  law  there  is  any  mention  of 
caufes  before  the  ehaneellor  for  help  in  equityi  but  only  from 
the  time  of  king  Henry  the  fourth  x"  but  this  is  not  faying  (as 
he  is  quoted  2  Infl.  552)  ''  that  he  could  hot  find  that  the  chan- 
cellor held  any  court  of  equity  "  before  that  time^  The  con- 
trary appears  by  the  context  to  be  Lambard's  opinion.  See  alfo 
the  fame  conllruflion  of  the  ft.  of  £.  III.  Dugd.  orig.  jurid. 
c.xvi*     I  Lev.  242. 

c  2  Inft.  55}.    4  Inft.  8>. 

^  St.  Weft.  2.  13  E.  I.  ft.  I«  c.  24,  §  ti^^^Ceneordant  cUrici 
dt  canctllaria  in  Ifrfui  fatiendo  &c. 

I  There  are  no  traces  of  any  other  officina  bre*vium,  ■  ■  A 
fnit  maintained  in  the  king's  bench  by  original  out  of  chancery 
is  cotaftrued  as  commenced  in  one  and  profecuted  ifi  the  other 
(ant. 1 23  &  n*) :  therefore  in  diat  cafe  a  faitor  does  elfewhere  pur- 
fttc  to  have  remedy. 

N  travenes 
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travenes  the  words  of  the  aft,  which  are,  **  that 
the  complainant  fhall  in  chancery  prefently 
have  relief,  without  elfewhcre  purfuing  to 
have  remedy/' 

As  to  the  '  objedion,  that  the  moft  antient 
decree  in  chancery,  of  which  we  have  any 
account,  is  fubfequent  to  this  period,  it  muft 
be  remembered,  that  the  equity  fide,  as  it  is 
called,  is  not  a  court  of  record ;  and  there  was 
then  probably  no  particular  obligation  on  the 
officers  of  it  to  preferve  any  memorial  of  its 
proceedings,  the  ufe  of  precedents,  in  caufes 
depending  on  equitable  circumftances,  being 
not  hitherto  fufficiently  underftood. 

It  feems  indeed  uncontrovertible,  that  the 
chancery  *  exercifed  an  equitable  jurlfdidion, 
tKo  its  pradlice  perhaps  was  not  very  flourifhing 
or  frequent,  through  the  reign  of  Edward  the 
third :  which,  according  to  the  preceding  ac« 


'  2  Inft.  552. 

Mt  is  not  remarkable,  that  a  .writer  under  E.  III.  treating 
of  the  diverilty  of  legal  courts,  fliould  not  particularly  notice  the 
lord  chancellor's  court  of  equity  :  (2  Inft.  552.)  for  it  is  not 
pretended  that  the  diflindlon  between  his  two  courts  was  then 
anduftrioufly  efbibliihed ;  that  what  we  now  call  his  equitable 
jurifdi&ion  was  of  frequent  refort ;  (Dugd^  orig.  jurid.  c  xvL 
1  Lev.^242.)  or  that  judicial  equity  was  a  matter  of  fyftem  and 
artificial  fcience. 

count. 


ikcT*  6.     origin  of  the  court  of  chancery.     179 

count,  connefts,  as  it  were,  its  lineage,  and 
proves  it  a  continuation  of  that  royal  court, 
holden,  under  different  forms,  according  to  the 
changes  of  times  and  manners^  inimemorially 
by  our  antient  kings. 

1  pafs  by  the  parliament  record,  cited  by 
Roll  and  many  others  as  decifive,  becaufe  fir 
William  Blackftone  "  has  told  us,  that  the 
date  of  it  is  miflaken*  Let  us  recur  to  other 
teflimonies« 

III  the  fourteenth  or  fifteenth  year  of  Ed- 
ward the  third,  ferjcant  Parning,  after  having 
ferved  the  offices  of  chief  juflice  of  England 
and  lord  treafurer,  was  appointed  chancellor, 
a  man,-  in  fir  Edward  Coke's  "  eflimation,  of 
profound  and  excellent  knowledge  of  the 
laws.  Yet  he  ufually  fate,  as  the  fame  •  au- 
thor informs  us,  and  heard  matters  debated 
and  argued  himfelf  in  the  court  of  common 
pleas,  confcious  *^  that  he,  who  knew  not  the 
common  law,  could  never  judge  well  in  equity*' 
This  affiduity  to  perfefl:  himfelf  for  his  of- 
£c^  feems  to  Indicate  fome  increafing  extent 

o  3  Black,  comm.  52.  n.  '4  Inft.  79.    2  loft.  553. 

•  Ibid. 

-^z  of 
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of  pradice,  and  his  defire  of  eflablifliing  fyf- 
tematical  grounds  of  decifion.     In  the  procefs 
of  the  fame  reign  two  other  eminent  lawyers, 
fir  Robert  ^  Thorpe  and  fir  John  Knivet,  both 
of  whom  had  been  chief  j  uftices,  were  ap- 
pointed to  prefide  in  chancery.     Sir  Edward 
Coke  **  adds,  that  in  perufing  the  rolls  of  par- 
liament in  the  times  of  thefe  lord  chancellors, 
we  find  no  complaint  at  all  of  any  proceeding 
before  them:    but  that  foon  sifter,   when  a^ 
chancellor  had  been  made,  who  was  no  pro- 
feflbr  of  the  law,  we  find  a  grievous  com- 
plaint by  the  whole  body  of  the  realm,  and  a 
petition  that  the  mofi:  wife  and  able  men  might 
be  appointed  chancellors,  and  the  enormities 
of  the  chancery  redrefled.     So  that,  in  the 
opinion  of  this  learned  writer,  who  is  knowa 
to  have  been  very  anxious  to  abridge  the  equi- 
table jurifdidtion  of  the  chancery,  and  to  rc- 
prefent  it  as  a  novel  ufurpation,  mere  abufe  of 
power  occafioned  the  remonftrance. 

In  the  forty-fifth  year  of  this  reign,  wc 
meet  with '  a  petition  of  the  commons,  "  that 

'  It  is  a  midake  (4  Ind.  79)  that  Thorpe  was  appointed' 
chancellor  30  £.  Ill;  the  truth  is,  (as  in  a  Init  5$ a)  that  it 
was  45  £.  IlL 

\  Ibid.  »  I  R.  A.  372. 
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no  plea  be  thereafter  pleaded  in  the  chancery, 
unlcfs  the  king  be  properly  a  party,  or  '  the 
matters  relate  to  that  jur if  diction^  and  that  all 
pleas  there  already  depending  be  fent  to  the 
common  law :  (but,  as  if  this  could  hardly  be 
cxpedted,  the  petition  adds)  and  that  no  per- 
ibn,  who  fhall  fue  there  or  to  the  council  by 
bill^  be  for  the  future  delayed  of  fuitable  re- 
drefs,  as  they  have  been  to  their  great  griev- 
ance/' This  happened  immediately  before, 
and  perhaps  occafioned  *  the  appointment  of 
thofe  learned  chancellors,  fir  Robert  Thorpe, 
and  fir  John  Knivet,  who  fucceeded  him  in 
the  following  year.  And  hence  it  is  plain, 
that,  in  the  reign  of  Edward  the  third,  the 
chancellor  exercifed  an  equitable  jurifdidion 
by  bill,  as  well  as  fate  in  his  ordinary  court  of 
record,  according  to  the  courfe  of  law.  Nei- 
ther is  it  probable,  that  at  this  early  period 
the  diftindlion  between  his  two  courts  was 
clearly  afcertained  and  ftridly  attended » to. 
Let  us  reflect  on  fome  of  the  fubjcft  matters 
of  chancery  litigation  in  thofe  days.  Writs 
of  eftrepement",  in  the  nature  of  modern  in- 
Junftions,  ifTued  out  of  this  court.      Quef- 


»  u 


Ou  que  Us  flees  toucbent  Pcffce  de  la  chancerse.** 
«  I  PvU  hill,  330.  ■  F.  N.  B.  141,  2. 

N  3  tions 
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tions  relative  to  *  dower,  to  the  partition  ^  of 
eftates,  and  to  tithes  *,  were  frequently 
brought  before  and  decided  by  the  chancery. 
Even  if  all  thefc  matters  were  determinable  in 
the  chancellor's  ordinary  court  of  law,  they 
muft  naturally  have  given  frequent  occafion  to 
adopt  (whatever  was  the  form  of  the  fuit) 
thofe  maxims  and  principles  vi^hich  prevail  in 
courts  of  equity,  efpecially  when  we  confidef 
the  derivative  fource  of  his  judicial  power. 

In  that  and  the  fucceeding  age,  the  expe-» 
dience  of  fuch  a  court  of  equity  became  daily 
more  vifiblc.  The  *  proprietors  of  lands,  to 
fecure  them  againft  forfeitures,  to  render  them 
devifable,  or  to  evade  the  ftatutes  of  tiiort-* 
main,  ufually  vefted  them  in  the  names  of 
truftee§.  This  is  faid  to  have  been  the  cafe 
of  the  greater  part  of  the  eftates  in  England, 
when  Henry  the  fifth  began  to  reign.  If  the 
fiduciary  betrayed  the  confidence  repoied  in 
him»  by  refufing  to  account  for  t)ie  |)rpfit$| 


■  Ycarb.  6  E.  III.  47.  f  Ycarb.  21  E.  IIL  31, 

*  Sdd.  hift.  tithes>    c.  xiv.  %  4./  ■  ■  Suiu  for  tithes  we9t 

Itlfo  determinable  ab  antiquo  in  the  excheqaer.     (Hard.  5.  11 6* 

38  AS,  pi.  209  where  it  is  added*  and  note,  •*  that  neither  the 

i;omffion  pleas,  nor  king's  benchf  will  hold  ^onuianceof  tiihes,") 
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no  relief  was  to  be  obtained  but  at  this  altar 
of  refuge,  far  a  boni  &  aqui)  where  a  fuitor 
might  compel  a  confcientious  difcoveiy  by  his 
adverfary's  oath.  The  unpopularity  of  this 
court  ieems  therefore  to  have  arifen,  not  from 
its  efTential  charadteriftics,  but  partly  from  the 
indifcretion,  inability,  or  injuflice  of  fome 
chancellors,  and  partly  from  its  incapacity  to 
award  any  redrefs,  any  reimburfement  of  ex-* 
pences,  to  a  defendant  dragged  hither  on  un« 
warrantable  or  untrue  fuggeftions. 

The  kft  mentioned  defe<fl  was  remedied  £0 
early  as  by  the  ft.  1 7  R.  IL  c.  6,  which  gave 
this  court  authority  in  fuch  cafes  to  decree 
diicretiojiary  damages,  and  of  courfe  ^  increafed 
its  bulinefs,  by  removing  fo  juft  a  complaint 
of  hardfliip  and  iniquity. 

To*  addreffes  againft  the  chancery  our  Plan- 
tagenet  princes  and  their  .minifters  gave  un« 
willing  attention,  fometunes  an  evafive  anfwer. 


^  £q.  ca.  abn  129.  n.  (It  is  there  erroneonfly  cited  as  tbe 
13  R.  II.)-— *The  firft  decree  in  chancery  extant  is  of  the  fame 
jrear.    (4  Inft.  %jfy 

*  2  And.  164.— ^AK  the  addreffes  feem  to  havtf  been  by 
l^f  commons  alone* 

^N  4  fometimes 
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fometimcs  a  peremptory  rcfufal.  The  * 
commons,  in  the  third  year  of  Henry  the 
fifth,  reprcfcnt  the  procefs  by  fubpena,  (the 
prefent  groundwork  of  a  fuit  in  this  court) 
as  invented  by*  John  Waltham  hi  (hop  of  Sa- 
lifbury,  out  of  his  fubtlety,  ufurping  the  pro- 
vince of  other  courts.  That  petition  only 
prayed  relief  as  to  matters  determinable  at 
common  law,  feemingly  admitting,  in  extra- 
ordinay  cafes,  the  fubpena  proocfs,  tho  of  late 
introduftion.  Yet  the  king  gave  .a  flat  nega- 
tive to  their  requeft:  in  which  perhaps  he 
nianifefled  lefs  difcretion  and  moderation  than 
his  royal  father  ^  who  to  fimilar  applications 
anfwered;  that  fuch  writs  fhould  not  iiTue, 
but  when  neceflity  required;  thus  referring 
to  the  courts  of  common  law  their  juft  and 
native  jurifdiftion,  and  not  baniihing  from 
the  chancery  fuits  proper  for  equitable  relief, 

*  I  Rol.  abr.  371. 

*  Keeper  of  the  privy  feal.  lo  R.  I T.*^-*— Arundel  bi(hop  of 
Ely  (afterwards  afchbiQiop  fuccefilvely  of  York  and  Cantei*- 
bury)  was  in  that  year  made  chancellor*  by  advice  aod  confent 
of  parliament.  (1  Pari.  hift.  422.  Spelm.gl.  iii.)  Sir  William 
Blackflone,  (3  Black,  comm.  52}  and  Seldcn,  (Seld.  priv.  t»r« 
part.  2.  c.  4.)  call  bifhop  Waltham  chancellor.  He  is  not  in 
Spelman's  lift,  Gl.  v.  cancellarius,  nor  in  Dugdale's  orig.  ju« 
rid.  If  he  never  was  in  that  office,  it  feems  the  more  Rrange, 
(tho  he  might  invent  the  writ  of  fubpena)  to  condder  him  as  tl^e 
founder  of  the  equitable  jurifdi^tion  of  the  chancery, 

'  I  R,  Aj  370  &c. 

One 


1 E  c  T .  6 .     origin  of  the  court  of  chancery.     185 

One 'of  thefe  anfwers  runs  thus  :  **  the  king 
will  charge  his  officers  to  be  more  fparing  in 
fending  for  his  fubjeds  than  they  have  been 
heretofore:  but  it  is  not  the  intention  of  our 
faid  lord  the  king,  that  his  faid  officers  fliall 
fo  far  refrain,  that  they  may  not  fend  for  his 
fubjefts  in  matters  and  caufes  neceflary,  as 
hath  been  done  in  the  times  of  the  good  progenia- 
tors  of  out  faid  lord  the  king'*  From  thefe 
latter  words  we  may  conclude,  that  Ibmething 
fimilar  in  efFeft  to  the  fubpena  procefs,  and 
not  much  different  in  form,  (as  ^  perhaps  a 
fcire  facias  and  attachment  thereon)  was  in  ufe 
before  this  fubtle  invention  of  bifliop  Wal- 
tham.  And  if  the  writ  of  fubpena  was  de- 
vifed  in  the  reign  of  Richard  the  fecond,  it  is 
unreafonable  to  look  upon  the  equitable  jurif- 
didtion  of  the  chancery  as  depending  folely 
thereon,  and  a  novel  invention  alfo  of  the 
fame  date :  judging  a  priori^  fuch  a  projedt 
was  neither  likely  to  be  planned,  nor  to  fuc- 
ceed :  and  the  former  fads  feem  to  warrant 
the  contrary  prefumption.  It  is  *  allowed, 
that  fo  early  as  the  reign  of  Edward  the  fourth 


*  4  H.  IV.    I  Chine,  rep.  app.  20. 

^  Seld.  hift.  tithes,  c.  xir.  %  4.    F.  N.  B.  141 . 

*  3  Black.  52.     V.  Bro.  abr.  t.  con/ci$s^ce  l^  fuhf^nn  \S  in* 
jtm&hns. 
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the  prefent  praAice  was  eflablifhed  in  daily 
ufe. 

The  laft  ftruggle,  which  the  court  of  chan^ 
eery,  was  engaged  in  for  its  equitable  power, 
was  the  controverfy  whether  it  was  retrained 
by  the  ftatute  4  H.  IV.  c.  23.  from  giving  relief 
after  a  judgment  at  law.  The  common  mode  of 
fuch  relief  is  by  injoining  the  plaintiff  at  law  not 
to  fue  out  execution.  This  doubt  was  folved 
fo  late  as  the  reign  of  James  the  firft:  he 
referred  it  to  ^  five  lawyers,  then  as  counfel^ 
and  afterwards  as  judges,  of  the  firft  eminence 
in  their  profefGon.  They  reported,  and  the 
king  confirmed  their  decifion,  in  i&vour  of  the 
jurifdidtion  claimed ;  which  appeared  to  have 
been  exercifed  at  leaft  from  the  beginning  (^ 
the  reign  of  Henry  the  feventh.  Their  opin 
nion  ^  is  maintained  with  very  elaborate  argu^ 
ments,  as  well  by  themfelves,  as  in  a  treatife 
profefifedly  written  on  the  fubje£t.  It  may 
however  be  doubted,  whether  this  pointy  a|. 


k  Bacontlordchancellor,  16 J.I.  Montague, diiefjiiflke of 
the  king's  bench,  14  J.  I.  Yelverton,  judice  of  the  commoii 
pleas,  1  C.  L  Crew,  chief  juftice  of  the  king's  bench,  %%  J.  I; 
and  Walter,  chief  baron,  i  C.  !•  Chron.  fer.  ad  fin.  Dogd« 
orig.  jurid. 

\  1  Chanc.  rep.  app, 

sow 
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now  fettled,  has  increafcd  the  bufinefs  of  the 
court.  The  event  of  a  fuit  at  law,  frpm  a 
variety  of  caufes,  is  fometimes  doubtful  and 
uncertain.  If  it  were  cftablifhed,  that,  after 
a  judicial  determination  at  law,  no  relief  could 
poffibly  be  obtained  in  equity,  many  fuitors 
might  make  timely  applications  to  the  chan- 
cery, from  groundlefs  apprchenfions  of  legal 
rigor  and  injuftice. 

It  has  been  *  argued,  that  fincc  the  union 
the  chancery  hath  a  general  jurifdidliou 
throughout  the  united  kingdom^  becaufe  the 
Judge  of  it  is  filled  lord  chancellor  of  Great 
Britain,  or  lord  keeper  of  the  great  fealof  Great 
Britain,  not  of  England,  as  before  that  event. 
But  the  lord  chancellor  on  that  occaiion  faid*, 
Jill  the  powers  of  this  court  flowed  from  the 
great  feal;  which  is  now  indeed  made  the 
great  feal  of  Great  Britaia;  yet  the  ad  has 
fiot  made  the  chancery  fo.  Its  ordinary 
procefs  does  not  iiTue  into  Scotland;  and  a 
jie  exeat  regno  %  which  is  a  writ  founded  on 
the  conmion  law  %  may  be  awarded  to  prevent 
9,  man's  retiring  thither,  (it  being  out  of  the 


«  Str.  149.  •  Str.  15S.  f  3  Mod.  127; 

f  z  Sal.  702, 

reach 
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reach  of  this  jurifdidtion)  as  well  as  to  parts 
beyond  the  feas.  In  one  "*  cafe  of  this  fort 
the  court  doubted  its  authority  to  alter  the 
form  of  an  original  writ,  and  the  application 
failed.  But  a  '  book  of  the  higheft  credit 
eflabli/hes,  not  only  the  pradice,  but  the  form 
of  the  writ,  which  ought  to  be  to  prevent  the 
party  from  retiring  out  of  the  realm,  or  to  Scot-- 
landn 

The  king  cannot  ereft  new  courts  of  equi- 
ty, to  proceed  without  a  jury,  and  in  deroga- 
tion of  the  common  law.  But  it  is  *  faid, 
they  may  be  hblden  by  prefcription,  which 
implies  a  legal  inconfiftency,  (unlefs  we  be- 
lieve the  royal  prerogative  to  have  varied  in 
this  refpeft  at  different  periods)  fince  pre- 
fcription, as  a  title  to  any  franchife,  pre-fup- 
pofes  a  royal  grant.  It  is  alfo  '  afTerted,  that 
counties  palatine,  (to "  which  courts  of  equity 
are  thought;  incident)  may  be  created  by  the 
king,     Roman  emperors  created  palatinates, 

s  Ca. temp.Tal.  196. 

'  I  Wms.  263. The  cafe  here  reported,  iho  prior  in 

time,  was  not  printed  when  the  doubt  alluded  to,  arofe ;  and 
as  it  was  above  twenty  years  earlier,  might  eafily  efcape  obfer* 
vation,  » 

*  4  Infl  87.  ^  *  4  Inftt  204.  marg.    Pav.  60.  b« 

•Hob.  63. 

the 
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the  crown  o£  England  is  imperial,  therefore 
our  princes  have  that  power.  This  is  the 
reafoningy  but  can  hardly  be  thought  ferious, 
much  lefs  convincing  or  fatisfaftory.  Indeed 
Chefler,  and  Durham,  and  fometimes  Lan« 
cafter^  are  '  called  counties  palatine  by  pre- 
fcription.  But  the  true  origin  of  fuch  fup* 
pofed  prefcription  was  probably  not  merely  a 
royal  grant,  but  fome  ordinance  confirmed  in 
the  great  council  of  the  realm,  or  fome  ftipu- 
lation  with  the  inhabitants  at  the  time  they 
were  completely  confolidated  with  the  Englifli 
monarchy.  Ely  is  not  a  county  ^  palatine. 
Befides,  its  exempt  jurifdi£tion  depends  on 
afts  of  parliament.  The  exchequer,  like  die 
court  of  which  I  have  been  difcourfing,  is 
a  branch  of  the  aula  regis ^  and  from  ""  that 
fourcc  may  derive  its  equitable  jurifdidion. 
The  courts  of  equity  in  London  and  the 
cinque  ports  are  fandtioned  by  pofitive  fta- 
tutes.  It  is  therefore  upon  the  whole  juft- 
ly  queftioned*,  whether  fuch  equitable  ju- 
dicature may  be  holden  (imply  by  prefcrip- 
tion.    It  fhould  feem,  that  the  royal  preroga- 

'  4  Inil.  204.  7  Carth.  109. 

*  Not  fimply  from  prefcriptiofi ;  (4  Inft.  ii8«  9.)  much  kfs 
from  the  ft.  33  H.  VIIL  c.  39. 
■  Hob.  63. 

tivc 
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tive  extends  not,  in  this  manner,  to  abridge 
or  derogate  from  the  common  law.  To  this 
cfFeft  was  that  **  refolution  of  many  of  the 
judges,  fir  Edward  Coke  being  one,  that  the 
king  cannot  grant  a  commiffion  to  determine 
any  matter  of  equity,  but  it  ought  to  be  de- 
termined in  the  court  of  chancery,  which 
hath  had  jurifdiftion  in  fuch  cafe  immemo^ 
riallyy  and  had  airways  fuch  allowance  by  the 
law ;  but  fuch  commiflions,  or  new  courts  of 
equity,  fliall  never  have  fuch  allowance,  but 
have  been  adjudged  to  be  againft  law.  Chief 
juftice  Hobart,  therefore, '  calls  the  chancery 
a  fundamental  court,  as  antient  as  the  king- 
dom itfelf,  referring,  as  plainly  appears^  to 
that  equitable  power  of  judicature,  which 
our  earlier  princes  were  bound  and  accuftom- 
ed  to  exercife,  and  which  I  have  thus  at- 
tempted to  trace  downwards  from  them.  At 
prefent  it  (lands  uncontradiited  on  the  re- 
cords of  parliament,  that  **  the  ^  conftitution 
of  this  court  was  long  before  the  conqueft/* 
The  neceffity  alone  of  fuch  judicial  power 
might  perhaps  infer,  that  it  was  known  and 
felt,  however  fparingly  exerted  or  imperfcdly 


*  12  Co.  113,  *  Hob.  63. 

'  St.  13.  C.  II.  ft.  I.   Ruffh.  ft.  app»  178,  9. 


defined 
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defined  from  the  circumftances  of  the  timesi 
in  every  age  of  our  juridical  polity. 

This  will  lead  me,  in  the  next  leAure,  to 
make  fome  inquiry  into  the  nature  of  equi-> 
table  jurifdidtion  in  general,  and  as  it  is 
adopted  and  allowed  to  take  place  in  thii 
country. 


LECTURE 
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LECTURE        VIL 


Of  equity  in  general,  and  the  Englijh  courts  of 

equity. 


HAVING  in  the  laft  Icdure  treated 
hiftorically  of  the  lord  chancellor's 
office^  and  attempted  to  trace  the  origin  and 
fource  of  his  equitable  jurifdiftion,  I  am  re- 
gularly led  to  confider  the  general  nature  and 
neceffity  of  fuch  courts  of  equity,  and  the 
chief  properties,  by  which  they  are  in  this 
country  characterized  and  diflinguifhed  from 
courts  of  law.  This  feems  neither  an  im- 
proper nor  a  inifplaced  difcuffion,  before  we 
proceed  farther  in  this  courfe  of  fludies,  more 
cfpecially,  as  in  the  following  ledlure  I  (hall 
have  occaiion  to  mention  appeals  from  theie 
courts  of  equity. 

Equity  is  a  judicial  interpretation  of  laws, 
which,  prefuppofing  the  legiflator  to  have  in- 
tended 
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tended  what  is  jufl  and  right,  purfues  and  ef- 
fectuates fuch  intention.  The  '  Ariftotelian 
definition  runs  thus^  ^'  ic^  l^iv  avjij  17  (pv(ng  17  th 
iTTiemS^,  ifrottfOf^ufjix  vofVi^  i  fiXXsiVci  Sta  to  Kot^O'* 

Xif,  and  the  very  nature  of  equity  is  the  cor- 
rection of  the  law,  wherein  it  is  defeftive  by 
reafon  of  its  univerfality."  The  thought  is 
very  fagacious,  and  worthy  of  its  great  author  1 
but  is  capable  of  more  elucidation,  than  he 
ilops  to  give  it.  By  univerfality  then  is  meant 
that  the  law  deals  in  general  exprefHonSj  at 
leaft  fo  far  general,  as  to  include  fome  cafes 
within  the  words,  which  are  not  within  the 
reafon  or  fpirit  of  its  coercion,  and  to  omit 
other  cafes,  which  required  the  like  provi- 
lional  inftitutions.  For  it  is  impofEble,  that 
any  premeditation  fhould  difcover,  or  ever  fo 
voluminous  a  code  exprefs,  that  endlefs  fcries 
of  complicated  occurrences,  which  may  vary 
the  moral  fitnefs  of  applying  pofitive  ordinan- 
ces. In  thefe  inflances  the  law,  (or  rather 
the  words  of  it,)  is  defedtive,  that  is,  in  the 
original  language  of  the  definition,  IxxsIttu^  it 
leaves  out  fomething,  which  it  is  the  pro-> 
vincc  of  equity  to  fupply.     Here  then  a  judge 

*  Aiifl.  Ethic.  Nicom.  1.  v»  c  14^'  ■  This  definition  is  ap« 
proved  by  PnfF.  ].  of  n.  &  n.  b.  v.  c.  12.  §  21,  and  adopted  by 
,GfQtius  de  squitate. 

O  ought 
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ought  to  interrogate  himfelf,  what  the  law- 
giver, as  an  upright  nian,  would  have  decreed, 
if  the  cafe  in  queftion  bad  fallen  within  his 
.  forefight  and  contemplation.  Grotius^  in  his 
little  treatife  de  aequitate,  inforces  the  nccef- 
fity  of  thus  recurring  to  equitable  interpreta- 
tion with  a  fort  of  mathematical  illuftration* 
'*  Cum  enim  inaqualibus  (fays  he)  idem  non 
fojjit  ejfe  aquale,  res  autem  fape  funt  inaquales, 
lex  vera  una  fewper  atque  eadem,  neceffaria  con^ 
fequitury  alia  virtute  opus  eJfe,  qua  inaqualibus 
rebus  fumm  cuique  aqualitatem  prafiet,  unde 
bac  virtus  aquitas  Lafinis,  Gracis  vero  «^;g/- 

xiicc  dicitur** 

» 

Equity,  therefore,  regarding  the  intent,  and 
not  fcrupuloufly  fettered  by  the  letter  of 
the  law,  has  to  this  end  a  twofold  opera- 
tion, fometimes  abridging  the  comprehenfive* 
nefs  of  the  text,  and  fometimes  extending  the 
words  fo  as  to  include  other  cafes  within  pari* 
ty  V>f  reafon. 

1  •  An  inflance  ^  of  the  former  kind  may  be 
found  in  one  of  our  earliefl  and  beil  reporters. 

►  11.465,6. 
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Aa  old  zSt  of  parliament  provides,  that  goods 
refcued  from  a  fliip,  where  there  is  no  legal 
wreck,  fhall  be  delivered  by  the  flierifF  to 
fafe  cuflody,  in  order  to  their  being  claimed 
within  a  year  and  a  day.  Yet  if  the  goods 
are  perifhable,  and  the  fheriff  fells  them,  re- 
taining the  value  in  their  flead,  the  reflridive 
equity,  (abridging  the  comprehenfivenefs  oi 
the  text,  which  happened  not  to  make  the 
due  provifion  for  perifhable  commodities) 
teaches  us,  that  he  ads  more  agreeably  to  the 
intention  of  the  lawgiver,  who  deiigned  the 
benefit  of  the  trading  owner* 

2.  On  the  other  hand  ^  "  ubilex  ejljpecia^ 
lis  et  ratio  ejus  generalise  generaliter  ejl  accipien^ 
daJ*  Thus  *  two  antient  ftatutes  refpeding 
executors  are  conftrued  to  extend  to  admini« 
ftrators,  fince  no  poflible  reafon  can  be  fug^ 
gefted,  why  they  fhould  be  exempted  from 
the  lame  provifional  regulations.  So  in  di« 
vers  ads  of  parliament,  the  word  "  perfons'* 
has  been  *  holden  to  include  corporations; 
which  is  a  larger  fenfe  than  it  bears  in  ordi- 


*  2  Inft.  43.  83.     10  Rep.  101.  b. 

f  PI.  tSj.    Hard.  211.  •  1  Mod.  164. 
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nary  difcourfe ;  and  our  modern  ftatutes  fel- 
dom  fpeak  a  very  technical  language. 

A  queftion  however  arifes,  whether  penal 
laws  may  be  extended  by  equity;  to  which 
very  ^  refpedtable  judges  give  their  afErma- 
tion.     It  is  true,  an  offender  fometinies  may, 
by  fubtlety,  evade  the  letter  of  the  criminal 
code,  and  yet  contract  as  great  a  (hare  of  mo- 
ral guilt,  as  if  he  had  tranfgreifed  exprefsly 
againft  the  words  of  the  law.     But  it  does 
not  follow,  that  the  fame  meafure  of  civil 
puni(hment  ought  to  be  infli(Sed.     For  that 
would  render  the  enjoyment  of  life  and  liber- 
ty precarious  and  unfecure,  depending  oh  the 
degree    of  fagacious  underftanding,    on   the 
paflions  alfo  and  prejudices  of  the  judicial  ma- 
giftrate,  and  of  courfe  expofcd  to  continual 
and  painful  apprehenfions.     The  famihar  in- 
ilance   therefore,   felefted   by   lord   Bacon  % 
forces  our  aflent,   and  illuftrates  the  expe- 
dience of  the  doftrine,  that  penal  fanftions 
are  not  to  be  enhanced  by  equity.     "  If  the 
law  be,  (fays  he)  that  for  fuch  an  offence  a 
man  fhall  lofe  his  right  hand,  and  the  ofibnder 

^  Grot,  de  acquit.  PI.  467,  8* 
s  Max.  of  the  law  reg.  12. 

hath 
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hath  had  his  right  hand  before  cut  off  in  the 
wars^  he  fhall  not  lofe  his  left  hand,  but  the 
crime  (hall  rather  pafs  without  the  punish- 
ment, which  the  law  afligned,  than  the  let- 
ter of  the  law  ftiould  be  extended/'  This  is 
not  merely  a  fpeculative  inftance,  invented 
by  that  great  orach  of  wifdom,  but  the  fpe- 
cific  punifhment  exprefsly  ordained  in  the  ft. 
33  H.  VIII.  c.  12.  All  difcretionaiy  judica- 
ture, therefore,  is  with  us  (except  as  to  the 
quantum  of  an  amercement,  the  duration  of 
penal  imprifonment,  or  other  corporal  pu- 
nifiiment,  as  whipping  and  the  pillory,  fome- 
times  ordered  and  fome times  omitted)  confin- 
ed to  civil  litigations  relpedting  property. 
The  rigor  of  penal  ^  laws  may  be  mollified,  but 
not  enlarged,  by  equitable  conftrudion. 

Having  thus  fer  confidered  the  abridgment 
or  extenfion  oi  the  legal  text  by  judicial  equi- 
ty, there  is  another  part  of  the  Ariftotelian 
definition,  whiph  calls  for  fome  attention. 
Equity  is,  **  iTronvo^^cafio^,"  the  corre<Sion  of 
the  law.  This  eorredlion  is  not  by  way  of 
control,  but  of  expofition :  it  does  not  op- 
pugn, but  promote  the  m?aiiing  of  the  law. 

h  y.  I  Black,  cornm.  88. 

O  3  For 
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For  if  the  law,  underftood  according  to  the 
unqueflionable  intention  of  the  legiflator^  has 
defcendcd   to   particulars,  has  defcribed  the 
Very  matter  under  confideration,  it  is  not  in 
fuch  cafe  defedtive  by  reafon  of  its  univcrfali- 
ty,  nor  is  there  any  room  for  the  interpofi* 
tioi)  of  equity,  any  warrant  or  authority  for 
that  kind  of  juridical  redrefs.    We  may  indeed 
doubt,  how  far  certain  ordinances  are  confo- 
nant  to  natural  juftice,  but  not  whether  they 
ought  to  be  obeyed,  (for  that  too  is  a  momen- 
tous ^uty)  unlefs  they  are  plainly  fubverfive 
bt  lomt  principle  of  divine  or  moral  obliga- 
tion, and  require  us  to  adt,  rather  than  to  fuf- 
fer ;  and  even  then  it  is  a  matter  of  private 
confcience,  remote  from  the  office  of  judicial 
m..giftracy;  which  is  conitituted  to  declare, 
jiot  to  alter  or  infringe  the  law.     '*  Perquam 
durum  efi y  fed  ita  lex  fcripta  eji^'^  is  the  popu- 
lar phrafe  of  Ulpian*,  in  a  cafe  where  the 
terms   were   fufficiently  explicit   to  exclude 
that   equitable   conftrudlion,    which    reaiba 
would  otherwifc  have  dictated.     By  another 
Rom^n  law,  a  minor  was  not  to  be  intrufted 
with  his   property    till  he   had    completed 
•  twenty-live  years  of  age.   Let  us  fuppo^e  that 

•    '  p.  1,  xl,  t,  9.  L  (^ 

a  guar* 
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a  guardian,  fix  days  only  before  the  appointed 
period,  tranfmits  to  his  ward  the  management 
of  his  eftate,  who  fquanders  the  patrimony  by 
profufe  mifconduft.  Jt  is  not  likely,  that  the 
young  heir  would,  during  thofe  fix  days,  have 
acquired  a  much  greater  maturity  of  difcre- 
tion.  Yet  Harmenopulus  ^  writes,  that  the 
guardian  is  refponfible  for  the  difilpated 
wealth.  The  law  is  fufficiently  explicit; 
there  is  no  unforefeen  exigence  of  peculiar 
circumflances ;  and  if  the  opinion  of  t^  le« 
giflator  himfelf  could  be  demanded,  he  would 
probably  anfwer,  that  his  intention  was  to 
prohibit,  and  not  to  allow,  every  guardian  to 
eftinute  the  difcretion  of  his  ward. 

In  like  manner,  the  early  Athenians  enter- 
tained a  general  notion  of  judicial  equity,  as 
fupplemental  merely  to  their  written  laws. 
For  their  *  judges  were  fvvorn  to  adminifier 
relief  according  to  the  laws,  where  the  laws 
were  particularly  explicit,  and  in  other  cafes 
to  award  the  mofi:  equitable  fentence. 


'^  L.  i.  t*  I.  (  30.—"  MuK  ^atJwcrOflu  ^»^a»9p«»oIi^of  t3  w- 

^tf>  not  to  make  oilenution  of  more  humanity  than  the  lawr.'* 
No7.  Ixxxii.  c.  10. 

I  Pet*  U.  Att,  1.  iv.t.  3.  {6. 


O  4  Thefe 


203  Of  equity  in  general^  and    l  e  c  T  •  7. 

Thefe  fuggeftions  may  concurrently  ferve 
to  form  fome  competent  idea  of  general 
equity,  as  direfting  judicial  determinations. 


Let  us  next  take  a  view  of  equity  in  our 
municipal  courts.  The  foundation  and  ori- 
gin of  equitable  jurifdidtion  in  this  country, 
hiftorically  fpeaking,  was  fully  difcourfed  on 
in  the  laft  lecture.  It  remains,  that  we  at- 
temp^  to  delineate  the  chief  properties,  by 
which,  at  prefent,  courts  of  equity  are  with 
us  diftinguifhed  from  thofe  of  law. 

Sir  John  Trevor,  after  many  years  experience 
in  his  profeflion  as  an  advocate  and  a  judge, 
defcribes  "  equity  in  this  country  as  qualify- 
ing, moderating,  and  reforming  the  rigor, 
hardnefs,  and  edge  of  the  law,  as  affifting  it, 
where  it  is  defedlive  and  weak,  and  defending 
it  from  crafty  evafions  and  new  fubtleties 
againft  the  juftice  of  it. 

We  are  not,  however,  to  fuppofc  all  this 
accomplifhed  by  the  unreftrained  arbitrament 
pf  the  reigping  judges.     The  ufc  of  prece^ 

^  Pr.  Ch.  244, 

dents^ 
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dents,  axid  their  binding  authority,  were  under- 
ftood  foon  after  the  praftice  of  thefe  jurifdic- 
tions  became  fo  difRifive,  and  equal  reve* 
rence  was  paid  to  them  in  courts  of  equity  as 
of  law.  Before  the  fplendid  abilities  of  lord 
Nottingham  had  fhone  forth  in  the  court  of 
chancery,  and  fuggefted  to  his  fucceflbrs  the 
outlines  of  a  fcientific  fyftem,  in  a  great" 
caufe  there  depending,  we  find  the  chief  juf- 
tice  of  England  referring  himfelf  to  former 
adjudications.  At  which  the  other  chief  juf- 
tice  exprefled  fome  aftonifhment,  urging  this 
dilemma,  that  if  any  precedent  could  be  pro- 
duced the  fame  with  the  cafe  before  them,  the 
reafon  and  equity  would  be  the  fame  in  it- 
felf :  and  if  the  precedent  be  not  the  fame,  it 
is  not  to  be  cited,  being  not  to  that  purpofe. 
But  the  lord  keeper,  properly  correfting  him, 
faid,  '*  certainly  precedents  are  yery  necef- 
faiy  and  ufeful  to  us,  for  in  them  we  may  find 
the  reafons  of  the  equity  to  guide  us ;  and 
befides,  the  authority  of  thofe  that  made 
^em,  is  much  to  be  regarded :  we  (hall  Jup^^ 
fofe^  that  they  did  it  upon  great  confideration 
and  weighing  of  the  matter ;  and  it  would  be 
yprw  jftf ange  and  veiy  ill,  if  we  fhould  difturb 

■  I  Mod.  307. 
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and  fet  afide  what  has  been  the  courfe  for  a 
long  feries  of  time  and  ages."  Thereupon 
it  was  ordered,  that  they  fliould  be  attended 
with  precedents,  before  they  gave  their  opi- 
nions. Since  that  time  above  a  century  has 
elapfed,  during  which  the  copious  variety  of 
fuits  determined  in  chancery  has  rendered  its 
rules  of  decifion  proportionably  lefs  difcre- 
tionary  and  vague.  So  that  a  perfeftly  new 
point,  or  res  integra,  as  it  is  called,  unafFedted 
by  former  adjudications,  occurs  now  very 
rarely  in  this  court  j  and  the  ftudious  attend- 
ant frequently  hears  more  cafes  referred  to  and 
commented  upon  here  than  in  courts  of  law. 
The  wifdom  of  the  maxim,  *^Jiare  deci/is^* 
was  neceflary  to  be  adopted^  when  the  bufi« 
nefs  of  the  court  fo  extendvely  increafed, 
fince  otherwife  we  muft  have  fecn  the  utmoft 
contradiction  and  uncertainty  in  our  rules  of 
property,  and  fcarce  any  man  could  have  rC"* 
lied  on  the  ftability  of  his  own  title. 

After  thefe  obfervations,  it  may  well  be 
afkcd,  how  then  are  courts  of  equity  in  our 
country  .diftinguifhed  from  thofc  of  law,  fince 
with  us  equity  is  become  fo  iyftematic  aa 
inftitutiont 


In 
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In  the  firft  place,  it  is  well  known  to  be 
the  prerogative  of  the  Englifli  courts  of 
equity,  to  judge  without  the  intervention  of 
a  •  jury.  I  (hall  not,  however,  enlarge  upon 
this  ftriking  variance,  becaufe  it  would  not 
much  promote  the  ends  of  this  difcourie, 
which  is  intended  to  illuftrate  what  feems 
more  in  need  of  elucidation* 

In  other  refpefts  then,  our  courts  of  equity 
at  prefent  differ  from  thofe  of  law  more  in 
exterior  matters  of  pradice  than  in  principle, 
and  more  in  the  mode  of  relief  than  in  determin-^ 
ing  the  effential  merits  of  the  caufe,  as  to  the 
naked  queflion,  who  (hall  prevail  in  the  liti- 
gation. The  judgments  of  the  common  law 
are  uniform,  fimple,  and  invariable,  accord^ 
ing  to  the  nature  of  the  action ;  as  that  the 
faid  William  recover  feiiin,  or  his  term  of 
years,  or  his  damages,  (fpecifying  the  fum)  by 
cccaiion  of  the  not  performing  the  faid  pro- 
mifes  and  undertakings;  all  which  are  put 
for  examples.  But  equity  modifies  the  relief 
to  anfwer  aU  the  particular  exigencies  of  the 
caufe  fully  and  circumiUntiallyi  makes  bind^ 

9  Sdll,  if  an  iffoe  to  be  direfted  by  a  jary,  to  afcertain  an  im* 
ponant  fauSk,  efpeciall/  relating  to  lands^  is  applied  fofj  it  is  rare« 
"^fifertr^refnAdt 

ing 
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ing  and  authoritative  declarations  concern- 
ing the  rights  alleged,  diredls  many  things 
to  be  mutually  done  and  fuffered,  and  chalks 
out  the  conduct  to  be  refpeftively  obfcrved 
by  the  fevcral  parties  to  the  fuit ;  who  fre- 
quently are  very  numerous,  and  fuftain  va- 
rious relations,  fome  of  the  nominal  defen- 
dants perhaps  having  the  like  intereil  and  ob« 
jedt  as  the  plaintiff,  and  this  alone  creating  a 
wide  difference  from  adlions  at  law.  The 
due  exercife  of  fuch  kind  of  judicial  power 
is  the  conmion  refult  of  natural  reafon,  and 
we  not  unfrequently  hear  illiterate  jurymen 
(abnormes  fapientes)  attempting  to  ufurp 
the  fame  jurifdidtion,  to  make  conditions 
with  the  litigants,  and  to  decree  what  is  juft 
on  both  fides.  Yet,  for  inflance,  if  a  cove* 
nant  be  broken,  the  plaintiff  at  common  law 
can  only  recover  either  the  flipulated  penalty 
for  nonperformance  contained  in  the  deed,  or 
damages  to  be  afleffed  and  appretiated  by  a 
verdidt.  Thefe  remedies  are  juflly  thought 
inadequate.  For  the  nonobfervance  of  fome 
agreements  can  hardly  be  compenfated,  or  are 
not  proper  to  be  fb,  by  pecuniary  confidera-* 
tions :  and  confcience  obliges  us,  not  only  to 
snake  fatisfadtion,  where  we  cannot  fpecifi« 
cal)^  fulfil  our  contrafts,  but  aftually  to  ful- 
fil 


JLECT.  7*    '^^  EngHJh  courts  of  equity.       205 

fil  them,  when  it  is  in  our  power.  Courts  of 
equity,  therefore,  have  authority  to  inforce 
the  Jpecific  performance  of  agreements.  But 
the  exertion  of  fuch  authority  may  ibmetimes 
be  reftrained  by  pofitive  law,  fometimes 
abridged  by  the  force  of  precedents,  and 
fometimes  the  court  may  voluntarily  refrain 
its  operations,  where  natural  juftice  requires^ 
that  the  contradl^  tho  entered  into,  (hould 
not  be  carried  into  execution.  To  enlarge 
on  thefe  topics  is  inconfiflent  with  a  general 
and  elementary  difcourfe,  and  will  occupy  our 
attention,  when  I  (hall  fpeak  niore  particu- 
larly of  fuits  in  equity.  At  prefent  we  may 
ohfervc,  that  this  power  of  modifying  its  de- 
crees, unlike  the  Jlated  concifenejs  and  tradi- 
tionary forms  of  legal  judgments,  is  manifefl- 
ly  eflential  to  equity,  and  perhaps  the  mofl 
fruitful  fource  of  the  bufinefs  of  thofe  courts^ 
Hence  it  decrees  an  average  or  contribution  to 
be  made,  in  fuch  proportions*  as  any  lofs  or 
burthen  ought  to  be  fuftained :  as,  where  ' 
the  goods  of  one  merchant  are  thrown  over- 
board in  a  ftorm  for  the  fecurity  of  the  other 
owners  of  the  cargo ;  or,  **  where  two  eftates 
are  incumbered  with  a  joint  charge,  and  the 

f  Mo.  297.    Sho.  ca.  pari.  20.  ^  2  Vern.  355. 
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dcvifee  of  one  pays  the  whole  demand.  Hence 
alfo  it  direA^  fuch  queftions  to  be  tried  by  a 
jury,  which  are  proper  to  be  afcertalned^  and 
which,  by  the  obftinacy  of  parties,  or  other 
caufes,  could  not  eafily  be  put  into  a  courfe  of 
legal  decifion.  Hence  like  wife  it  aiiifls  in 
the  more  eafy  partition  of  eftates,  (where  the 
rights  of  the  parties  are  complicated  and  em- 
barrafled,  and  difficulties  might  arife  in  the 
proceeding  at  common  law)  in  the  recovery 
of  iimple  contra6t  debts,  where  judgment 
creditors  have  fwept  away  the  perfonal  effects, 
in  the  taking  of  accounts,  and  in  other  in* 
ftances,  in  which  the  purpofcs  of  juftice 
could  not  be  readily  or  efFedtually  anfwered 
by  2l  formal  judgment  at  law. 

Thus  alfo  a  prohibitoiy  writ,  called  an  in^ 
junSfion^  is  more  expeditioufly  and  fpecifically 
remedial  in  preventing  the  wafte  and  fpolia* 
tion  of  eftates,  than  redrefs  by  adion  at  law. 
Injunftions  are  with  equal  reafon  granted  to 
inhibit  the  fudden  and  iniquitous  diflblution 
of  a  commercial  partnerfliip,  to  ftay  proceed- 
ings at  law,  and  in  general  to  reftrain  any  in- 
jury and  mifchief,  not  eafy  to  be  repaired.  I 
fhall  fpeak  more  at  large  of  injunction  caufes 
hereafter,  and  I  only  mention  this  branch  of 
♦  authority 
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authority  now,  as  a  means  of  difplaying  the 
general  nature  and  utility  of  equitable  juril- 
diiftion.  In  fine,  the  power  of  occafionally 
prefcribing  or  forbidding  particular  things  to 
be  done  or  fufFered,  by  a  decree  tarn  in  perfo^ 
nam  quam  in  rem,  feems  to  be  the  principal  and 
eflential  charadteriftic,  which  in  this  country 
diftinguiflies  courts  of  equity  from  thofe  of 
law. 

There  is  alfo  another  important  difference, 
t^hich  does  not  however  participate  of  the 
fubflance  of  equity  fo  much  as  the  former ;  I 
mean,  that  in  thefe  courts  the  defendant  is 
bound  to  make  a  difcovery  upon  oath  of  the 
matters  in  litigation.  The  common  law  for- 
bids any  man  to  be  fworn  in  his  own  caufe : 
hecaufe,  adhering  to  general  principles,  it 
will  not  adminifter  temptation  to  perjury. 
And  in  courts  of  equity,  certain  bounds  .are 
let  to  the  requifition.  Whether  the  due  limits 
are  defined,  is  very  difficult  to  afcertain.  The 
principal  reftridlions  are,  that  no  man  is  com-* 
peHable  to  give  any  anfwer,  whereby  he 
might  confefs  an  indidtable  crime,  or  incur  a 
penalty,  nor,  in  general,  to  divulge  the  title  of 
his  eftate.  But  to  difcover  the  confideration 
ef  a  bond,  diarged  to  be  fraudulently  obtain- 
ed, 
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cd,  and  to  unravel  other  myfteries  of  circum- 
vention, in  thefe  and  fimilar  cafes,  we  may 
reafonably  hope,  the  pradice  is  conducive  to 
more  good  than  evil,  and  much  oftener  in- 
ftrumental  to  the  ends  of  juftice,  than  fub- 
fervient  to  perjury  and  furreptitious  conceal* 
ment. 

It  is  eafy  to  conceive,  how  wide  an  extent 
of  equitable  jurifdidlion  depends  on  thefe  two 
properties  of  modifying  its  decrees  to  the  oc- 
cafion,  and  of  compelling  a  difcovery  on  the 
defendant's  oath. 

The  common   obfervation,  (which  it    is 
time  now,  to  take  notice  of)  is,  that  fraud, 
accidents,  and  truds,  are  the  proper  objecfls  of 
this  judicature.     But  it  would  be  difgrace* 
ful  to  our  juridical  polity,  if  a  queftion  of 
fraud  was  fafe  from  the  inveftigation  of  the 
ordinary  tribunal.     The  truth  is,  it  is  decid- 
ed, and  by  the  fame  criterions,  except  as  to 
the  advantage  of  a  difcovery  by  the  defen-> 
dant's  oath,  in  every  court.     And  as  to  acci- 
dents, he  that  reads  the  firft  cafe  in  Plowdcn's 
reports  or  commentaries,  will  fee  how  ready 
the  antient  fages  of  the  law  have  been  to  re- 
lieve againft  the  hardfliip  of  inevitable  occur- 

rences« 
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rencesw  The  diflinftion  is^  that  equity  exerts 
the  two  powers  before  fpoken  'oft  It  firft 
obtains  a  more  full  and  eafy  difcovery ;  and 
then,  by  its  particular  mandates  fuited  to  the 
ocQaiiony  decrees  more  adequate  and  efFed:ual 
rcdrefs,  courts  of  law  being  reftridled  to  pre- 
icribed  forms  of  judgment ;  and  as  to  cafes  of 
accidents^  requiring  equitable  relief,  fuch  for- 
mal judgments  would  but  rarely  accompliOx 
the  ends  of  juftice  by  a  final  and  perfect  ad- 
juftment  of  the  matters  in  difpute* 

Trufts  indeed,  without  any  reference  to  the 
diftindt  powers  above  defcribed,  are  the '  pe- 
culiar province  of  equity.  Trufts  in  landed 
eftates  were  foftered  and  brought  to  maturity 
by  the  chancery,  of  which  they  have  recipro- 
cally eftablifhed  and  advanced  the  jurifdiSion, 
as  was  briefly  intimated  in  the  laft  ledurc* 
Such  trufts,  in  one  point  of  view,  ferve  to  il- 
luftrate  the  nature  of  our  juridical  equity. 
They  follow  the  maxims  of  legal  eftates  as 
nearly  as  poffible,  that  there  may  not  be  two 
rules  of  landed  property.  But  if  the  perfon 
intitled  to  the  fiduciary  profits,  (called  in  a 
barbarous  dialed  "  the  cejiuy  que  truji'*j  re- 

'PcrCokeC.J.2Bal.337. 
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quires  the  aftual  legal  feifin  of  the  eflate^  he 
inuft  obtain  it  by  fuit  in  equity :  the  truiflees 
cannot  be  compelled  to  give  it  up  by  any  court 
of  law. 

It  is  owing  perhaps  partly  to  this  fourcc, 
confidering  an  executor  as  a  truftee,  and  part- 
ly to  the  frequency  of  ecclefiaflical  chancel- 
lors, that  courts  of  equity  inforce  the  pay- 
ment of  legacies.  If  it  be  a  mere  perfonal  be- 
queft,  they  have  a  concurrent  jurifdidbion 
with  the  fpiritual  judge.  But  if  the  legacy 
is  to  arife  from  lands,  to  be  fold  for  that 
purpofe,  or  charged  therewith,  it  can  '  on- 
ly be  demaitded  and  recovered  in  a  court  of 
equity. 

Subtraftion  of  tithes  opens  another  large 
field  of  litigation  in  courts  of  equity.  Their 
jurifdidtion  in  this  rcfped",  efpecially  in  fuils 
for  fmall  tithes,  was  formerly  doubted  *,  but 
is  now  firmly  fettled.  Thefe  caufes  feem  to 
have  been  introduced  into  the  chancery  and 
exchequer,  by  the  preference  given  to  them, 
as  having  more  extenfive  powers  than  the 
fpiritual  courts  and  being  competent  alio  to 

*Hob.  26;;  •  ^  a  Ca.  cL  237.  *  Hard.  329. 
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compel  a  difcoveiy  by  the  oath  of  the  party 
as  to  the  quantum  of  the  tithes  due,  to  de- 
cree an  account  to  be  taken  thereof,  and  to 
put  any  pretended  modus  or  compofition  into 
a  proper  form  to  be  tried  by  a  jury,  none  of 
which  advantages  were  attainable  in  courts  of 
law.  But  as  it  is  a  maxim,  that  equity  will 
not  aflift  in  the  recovery  of  penalties  and  for- 
feitures, the  fuitor  "  mud  pray  relief  only  for 
the  fingle  value,  waiving  any  right  to  the 
treble  value  of  the  tithes,  which  he  has  by  * 
ftatute. 

Another  great  occafion  for  reforting  to 
courts  of  equity  happens,  where  it  is  thought 
neceflary  for  a  wife  to  inflitute  a  fuit  againft 
her  huiband,  which  is  invariably  difollowed 
by  the  rules  and  maxims  of  the  common 
law. 

It  feems  indeed  the  better  Oj^mion,  that  a 
demand  of  alimony,  merely  as  fuch,  can  only 
be  made  in  the  ecclefiaftical  court.  For  it  is 
a  confequent  of  feparation  or  divorce:  and  ia 
general,  matrimonial  caufes  are  appropriated  to 

•  I  Yen.  6«u    Bo&b.  193.  *  a  &  3  £.  VL  c  23. 
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that  tribunal.  But  ^  if  the  hufband  has  con« 
trafted  with  a  third  perfon  to  allow  his  wife  a 
feparate  maintenance,  fhe  may  by  her  next 
friend  (as  he  is  called  in  the  proceedings,  that 
is  *,  any  friend  whom  (he  choofes  to  employ, 
being  of  fufficient  fubftance  to  anfwer  the 
cofts)  file  a  bill  in  chancery  for  the  perform- 
ance of  fuch  agreement.  For  to  inforce  the 
fpecific  execution  of  any  covenants  is  in  the 
power  of  no  other  courts  but  thofe  of  equity: 
the  articles  therefore  would  otherwife  be  a 
mere  nullity :  and  this  is  not  a  decree  of  ali<- 
mony  as  fuch,  and  confequently  does  not  in- 
vade the  jurifdidtion  of  the  fpiritual  judge. 
In  like  manner,  where  the  matter  in  queftion 
may  properly  fall  under  the  idea  of  directing 
the  execution  of  a  *  truft,'  that  effeftually  at- 
taches the  interpofition  of  equity,  and  enables 
the  wife  to  obtain  a  feparate  maintenance  by 
decree  in  thofe  courts.  Here  alfo  may  be 
mentioned  the  ^  power  exerted  by  the  chan- 
cery of  requiring  a  hufband  to  make  an  ade- 
quate fettlement  on  his  wife,  when  he  fues 
for  her  portion,  or  a  legacy  bequeathed  tb  her. 


y  Pr.  ch.  496.    GHb.  152.  »  \  Atk.  570. 

*  2  Vcrn.  493.     Gilb.  i. 

b  2  Wms.  639.  3  Wins.  202 ;  bat  not  in  (kvonr  of  children 
only  after  the  wife's  death.   (^piU*  509^  S 10.) 
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the  court  withholding  the  voluntary  aid  of  its 
jurifdidion,  till  fuch  terms  are  complied  with, 
jtnd  approved;'  unlefs^  being  examined^  fhe 
voluntarQy  renounces  fuch  proviiion. 

Such  are  fomc  of  the  principal  occafions  on 
which  courts  of  equity  exercife  their  judicial 
authority^ 


The  reftraint,  or  abridgment,  of  their  ju- 
rifdi£tion,  is  no  other  than  what  was  previoufly 
(hewn  to  conflitute  the  nature  of  equity  in 
general ;  which  is  calculated  to  expound,  not 
to  alter,  the  law.  Thefe  courts  therefore  can- 
not relieve  againft  an  aSl  of  parliament.  As,'  if  a 
ftatute  makes  the  leafe  of  an  ecclefiaflical  perfbn 
void,  equity  has  no  power  to  enforce  it  againft 
the  fucceflbr  in  the  leiibr*s  benefice.  But  the 
beneficial  powers  of  an  adl  of  parliament  may 
be  extended  by  liberal  conftrudion:  of  which^ 
that  for  fupplying  the  metropolis  with  watqr 
affords  a  perfpicuous  example.  The  ftatute 
mentions  the  bringing  of  the  water  in  a  trench 
ten  feet  wide  of  brick  or  ftone.  This  has 
been  confbued  to  authorife  the  laying  of  pipes, 
the  intent  bei(ig  to  give  a  power  in  the  {oil 

c  \  ^hanc  ca.  227.  f  2  Ycni.  431. 
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'of  others,  foV  a  fpace  not  orcccding  the  taea- 

Ture  of  ten  fe^'t/    The  fame  ftatute  ipcaks 

only  of  the  north  parts  of  the  dty :  yctotfier 

places  have  by  ecjuitable  intcrpfetatiota  been 

included  in  the  fame  falutary  provifions. 

In  like  manner  equity  cannot  oppugn  a 

fundamental  maxim  of  the  common  hw^     It  * 

cannot  therefore  change  or  violate  thofc  ca-^ 

nons  of  inheritance  which  govern  the  titte  by 

defccnt  in  this  country,  even  where  the  eflate 

is  in  the  hands  of  truftees,  slnd  confequently 

-in  a  peculiar  degree  fubjeft  to  thd  immedkte 

influence  of  this  jurifdiftiori.     So  the  rule*, 

.that  thc-firft  deed  and  the  laft  will  are  to  take 

•place^  cannot  be  infringed  in  equity.     Thei^ 

•is  no  claihing  of  decifions.     The  difference 

is,  that  our  courts  of  equity  can  give  more 

perfect  and  multiform  relief     Where  a  plain 

fimple  judgment  would  arifwer  the  ends  of 

juftice,  the  fame  determination  would  be  had 

in  all  courts.     Befides  which,  it  would  require 

fome  fpecial  grounds  to  warrant  the  bringing 

of  fuch  a  caufe  into  the  equitable  jurifdrdHon, 

which  is  only  in  aid  of  the  legal  tribunal. 

That  kind  of  general  equity,  fpoken  of  in  the 

^  %  Wte«.  713.  '  %  Vein;  473. 
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beginning  of  this  ledlure,  hath,  at  different 
feafons,  from  the  earlieft  times,  and,  of  late 
years,  very  uniformly,  prevailed  in  our  legal 
courts,  having  been  introduced  partly  by  the 
Spontaneous  liberality  of  judges,  and  partly 
by  pofitive  flatutes,  and  the  judicial  conftruc-» 
tion  of  them.  Equity  however,  as  admini* 
ftered  in  our  courts  of  that  kind,  is  ftill  dif- 
tinguifhed  by  its  original  and  animating  prin« 
ciple,  that  no  right  ihould  be  without  an  ade- 
quate remedy.  There  are  ftill  cafes  of  injuflice 
where  thofe  courts  only  can  give  any  relief. 
But  the  great  mafs  of  equitable  jurifdidioii 
arifes  from  cafes  reducible  to  the  heads  above- 
mentioned,  in  which  it  exerts  the  diftindt 
powers  before  fpoken  of,  and  in  which  redrefs 
at  law  is  either  inadequate^  or  eventually  pre- 
cluded. 

That  law  and  equity  fhould  in  this  country 
nominally  be  the  province  of  different  courts^ 
hath  often  been  thought  a  paradox,  not  eafily 
comprehended  by  perfons,  unconverfant  with 
foreniic  proceedings,  nor  eafily  folved  by  thofe 
who  are  acquainted  with  them.  Yet  this 
difpenfation  forms  a  great  outline  in  the  ftudy 
of  our  laws,  and  as  fuch  deferves  diligent  and 
early  attention.      If  the  foregoing  difcourfe 

P  4  has 
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has  feilcd  of  properly  ducidating  the  diftinc- 
tions  which  prevail  between  our  courts  of  law 
^d  equity,  tfie  propofed  utility,  and  the  ac- 
|;nowledged  difficulty,  of  the  undertakuig, 
inufl:  jqinUy  apologize  for  it§  defedts. 

There  remains  to  be  confidcred  in  the  next 
Je<fture  the  higheft  judicature,  known  to  this, 
cpuntry,  the  fipal  court  of  appeal  both  frqni 
decifions  in  matters  of  equity,  and  from  judg- 

xncnts  at  law. 


L  E  C 
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I.   E   C    T   U    R   E        VIII. 


Of  the  crvil  judicature   of  the  hrds   in 

parliaments 


WHILE  fome  difpute  the  democra- 
tical  part  of  the  antient  conftitutioo» 
and  fome  on  the  other  hand  depreciate  the 
power  of  our  early  monarchs^  it  feems  the 
univerial  perfuafion,  that  the  intermediate 
branch  of  the  legi(lature>  as  confifting  of  pre* 
lates  of  the  church  and  temporal  nobility^ 
derives  from  very  diflant  ages  its  prefent  z\Xm 
thority  and  fplcndor. 

The  judicial  charader  of  this  auguft  af« 
fembly  is»  in  general,  treated  only  as  the  re-» 
mains  of  that  ample  dominion  which  was 
eftabliflied  under  the  Norman  conqueror,  and 
lor  fome  reigns  afterwards  reiided  in  the  aula 
regis.  The  grandees  of  the  realm  were  judges 
of  that  court,  and  therefore  have  reafonably 
been  fuppofed  to  retain  fuch  powers  of  jurif- 
diction  a§  have  not  beei)  expreifsly  deputed  and 
*  dii^ributc4 
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diftributed  to  inferior  tribunals.  Yet  this 
illuftrious  judicature  may,  I  think,  be  referred 
to  ftill  higher  antiquity,  the  refearch  ending 
in  the  firft  traces  amongft  us  of  civil  fub- 
ordination.  Selden  *  fpeaks  of  memorials  of 
caufes  determined  in  the  witenagemote  of  the 
Anglo-Saxon  thanes :  and  it  is  mentioned,  in 
the  laws  ^  of  Edward  the  confeflbr,  to  be  the 
duty  of  a  king,  (as  I  have  before  had  occafion 
to  obferve)  "*  judicium  reSlum  in  regno  facere^ 
&  jujiitiam:^r  cmfilhim  procerum  regnifui 
tenereT  The  power  of  deciding  ^tigious 
controvedles  Is  one  of  the  mof):  natural  and 
original  cxercifcs  of  general  fovereignty.  Wc 
can  hardly  believe  that  juflice  was  always  dif- 
penfed  in  every  county  court  to  the  iatis&c- 
tion  of  each  part}\  It  is  highly  probably 
if  not  certain,  as  I  have  before  intimated,  that 
thofe,  who  thought  themfelves  aggrieved,  re- 
for  ted  to  the  king  for  redrefs,  (there  being  no 
intermediate  jurifdidion)  and  that  their  cooa- 
plaints  were  anfwered  by  advice  of  the  mag'^ 
nates  regni^  at  fuch  feafons  when  the  exigence 
of  public  affairs  inforced  their  attendance  oa 
their  fovcrcign. 

•  VoU  III.  p.  666  &c.  (Wllk.  cd,) 
^  Wilk.  LI,  Anglo- Sax.  200. 

Th<J 
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The  aula  regis  probably  had  cognizance 
over  caufcs  by  petition,  in  the  firft  inftftnce^ 
and  without  any  procefs,  or  previous  fentencc^ 
in  the  inferior  courts.  But  whether  the  an- 
tient  froeeres  regni,  either  before  the  efta- 
l5h*(hment  df  that  Norman  tribunal,  or  after 
th6  difperfidn  of  its  pbwers,  exercifed  the 
iame  kind  of  original  jurifdidtion,  may  well 
be  doubted.  However  the  lords  of  parlia- 
ment, very  early  at  leaft,  declined  to  adjudge 
caufes  which  had  not  been  antecedently  heard 
before  tlie  ordinary  courts,  then  inftituted.  Tho 
they  were  frequently  reforted  to  at  the  original 
commencement  of  fuits,  they  conftantly  re- 
mitted the  fuitors  to  the  remedies  provided  in 
the  common  courfe  of  law^  affirming,  that 
the'fubjedt  of  their  application  vr^s  not  pro- 
per for  a  petition  to  parliament.  Sir  Matw 
^thew  *  Hale  takes  notice,  that  thefe  anfwers 
'were  not  merely  the  iene  placita  of  the  lords, 
hvLt  de  jure,  and  on  fev^ral  accounts  import- 
tmtly  beneficial  to  the  people  of  the  realm. 
Yet  fuch  petitions,  from  the  reign  of  Edward 

« 

the  firft  to  that  of  Henry  the  fixth,  conti- 
nued to  be  prefented,  and  to  receive  the  fame 
(iifcountenance.      The    fupreme   judicature 

*  Hift.com.  law.  c.3. 

therefore, 
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therefore,  of  which  we  are  treating,  isj  and 
for  many  ages  hath  been,  wholly  converfant 
about  litigations,  commenced  originally  before 
inferior  tribunals*  For  I  am  fpeaking  of  its 
civil  jurifdiAion,  and  have  referved  its  pro- 
ceedings in  criminal  trials,  to  be  difcourfed  of 
at  large  under  my  third  general  divifion  of 
ACTIO  NS* 

% 

Where  difficulty  of  any  kind  obftruiSed 
the  adminiftration  of  juAice,  caufes  ^  mightf 
by  the  common  law,  be  adjourned  into  the 
lords  houfe  of  parliament.  A  *ilatute  of  Ed-  • 
ward  the  third  provided  for  the  intervals,  when 
the  legiilature  was  not  convened,  by  enading^ 
that  at  every  feflion  a  prelate,  two  earls,  and 
two  barons,  ihould  be  cbt^en  to  hear  the  pe- 
titions of  thofe  who  fliould  complaiA  of  griev- 
jmces  and  delays  of  Judgment,  from  whatever 
caufe  arifing :  and  thefe  conmiifiioners,  with 
the  afliftance  of  the  chiefs  of  the  law,  £hould 
have  authority  to  award  fuitable  redrefs;  The 
ftatute  appoints  by  name  the  firft  five  lords^ 
who  were  intrufted  with  this  vifitatorial  fuper- 
intendence  of  the  courts,  namely  the  archbi^ 
fhop  of  Canterbury,  the  earls  of  Arundel  and 

<iliift.72.]b  f  14 9. )II. ft.  I. c. 5. 
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Huntingdon,  lord  Wake,  and  lord  Ralph 
BaiTet:  but  whether  they  ever  aded  docs  not 
appear.  The  contrary  rather  may  be  inferred 
from  a  '  cafe  that  happened  only  eight  years 
after  pafling  that  law*  A  writ  of  error  was 
brought  in  the  houfe  of  lords  jn  the  accuf-- 
tomed  form,  and  t6e  king  appointed  certain 
earls  and  barons,  with  the  intervention  of  the 
judges,  to  determine  the  caufe.  In  the  inte- 
rim the  parliament  was  diffolved.  Hereupon 
it  was  apprehended,  that  thefe  commi£ioners 
were  unauthorifed  to  proceed,  for  the  judg« 
ment  to  be  given  was  to  be  the  judgment  of 
a  parliament,  that  is,  was  to  be  pronounced 
during  the  feflion.  It  is  plain,  the  jurifdic- 
tion,  delegated  in  this  cafe,  was  not  in  pur^ 
fuance  of  the  flatute  referred  to;  for  the  lords 
a6ting  under  that  law  feem  clearly  to  have 
authority  to  proceed  in  times  of  the  legifla-- 
ture's  recefs ;  and  if  the  difficulty  was  too 
great  to  be  determined  by  them,  then  only 
they  were  to  report  it  at  the  next  parliament 
for  final  decifion.  The  provifion  however, 
among  many  other  inftances,  fhews  the  great 
carefulnefs  of  our  antient  legiflators  to  guard 
againft  the  poflibility  of  oppreffion  in  juridi* 

^  Ycarb.  H.  aa  E.  III.  3. 

m 

cal 
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cal  matters^  and  to  ^^  *  fee  that  fuch  «$  ymt^ : 
in  need  and  ncceffity  had  right4*'      Parlia^.. 
ments  were  then  frequent.     By  4i  '  ftatote.. 
lately  made,  they  were  to  be  holden  annually  . 
or  oftener;  and  from  that,  or  othee  caiiibs^ 
this  new  juridical  eftablifhment,  if  it  ever  h^d 
any  effedhial  operation,  feems  to  have  fallen 
into  difufe«    Judgments  have  not  been  thought . 
wilfully  delayed  by  the  courts,   and  wherf^ 
they  have  been  deemed  erroneously  given,  re^ 
drefs  has  been  patiently .  waited  for  till  th# 
next  parliament,  and  then  fought,  in  theman« 
ner  hereinafter  to  be  mentioned.     Other  mtfr 
condu&  of  judges  has.  been  occaiionally  \n*  . 
quired  of  in  the  houfe-  of  commons :  but  oiT 
this  few  inflances  are  recorded;  thoic^  who 
have  filled  the  fuperior  courts  of.  juftice,  in 
different  ages,  have,- in  general,  intitled  them«t 
felves   to  the  efteem  and  gratitude  of  ths 
nation.  

There  was  ^  a  judicial  c^der  made  i-by  Jthd . 
lords  in  parliament  in  the  reign  of  >PIeiiry  the 
fixth,  too  flriking  to  be  omitted,  tho  ib  £u 

t  Pf.  82.  ▼.3.  *  4  E.  III.  c.  14.  i  \  Pari, 

hift.  287,  8.     3  Seld.  1523,  4,  5.  (Wilk.  cd.) 

from 
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from  being  of  any  avail  as  a  precedent  or  legal 
atrthority^  that  it  fcrves  to  form  a  contraft  to 
x^ixlern  practice  and  opinions.     The   com« 
xnon^  coming  to  the  lords'  houfe  complained^ 
that  Thomas  Thorpe,  their  fpeaker,  was  de- 
tained in  the  prifon  of  the  Fleet.     Upon  this 
reprcfentation,  the  duke  of  York,  who  was 
intitled  prefident  of  that  parliament,  declared^ 
that,  before  the  commencement  of  the  fcf^ 
iion,  he  brought  an  adlion  againft  Thorpe 
for  taking  his  goods,  and  recovered  damages 
to  the  amount  of  a  thoufand  pounds,  and 
that,  in  cafe  the  defendant  fhould  be  releafed, 
he  (hould  be  without  remedy  for  obtaining  the 
faid  fum.     After  confulting  with  the  judgts, 
whofe  anfwer  was  not  very  explicit,  the  lords 
came  to  a  refolution,  that  Thomas  Thorpe 
Should  continue  in  cuftody,  notwithilanding 
his  privilege  as  a  member,  and  even  fpeaker 
of  the  Houfe  of  commons.     The  reprefente^<p 
tives  of  the  people  acquiefced,  and  meekly 
choie  another  fpeaker.     Unlefs  we  can  pro« 
perly  attribute  this  proceeding  wholly  to  the 
duke  of  York'^  tyrannic  influence,  it  ferves  to 
iUuftrate  the  heighth  of  ariftocratical  power  in 
this  country,  before  the  family  of  Tudor  ac^ 
<;pded  tp  the  throne* 

P8  It 
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It  is  time  to  advert  to  the  prefent  fyilem  <^ : 
Judicature  excrcifed  in  parliamenti     This  h 
of  two  fpecies,  perfedtiy  diflindri  legal,  on 
writs  of  error  from  courts  of  law,  and  equi*  . 
table,  on  appeals  from  courts  of  equity. 

h  i  The  tegular  courie  of  the  formei"  feemi 
to  be  as  follows :  If  a  judgment^  apprehend-* . 
ed  wrongful  and  illegal,  be  given  in  the  king's 
bench,  the  party  thinking  htmfelf  aggrieved 
may,  upon  a  petition  of  right  made  to  the 
^ng,  (which  petitioning  is  not,  fays  fir*  £d« 
ward  Coke,  ex  debitojujiitiai,  but  for  decency, 
becaufe  fuch  judgment  was  coram  rege^  and 
which  form^  having  been  thus  introduced,  is 
ftill  preferved)  and  upon  his  anfwer  thereun* 
to  "  ^Jiat  juJHtia^*'  have  a  writ  of  error  direded 
to  the  chief  juftice  of  the  king*$  bench,  for 
removing  the  record  without  delay,  in  prafens 
parliamentiim\  and  thereupon  the  roll  itfelf, 
and  a  tranfcript  in  parchment,  is  to  be  brought 
by  him  into  the  lords'  houfe,  and  after  the  tran- 


j  4lnft.  21.  5  Seld.  i52j>  6.  (Wilk/  ed*)  t  Bui.  162^ 
Mo«  834*       ■  The  courfe  there  defcribed  is  ftill  adhered  to. 

^  Nov  in  Eoglifbj  **  let  a  writ  of  error  ifiae  as  prayed^"  or 
tothflteffeft, 

'  That  is  in  parliament  time ;  in  its  recefs  it  is  made  rctunf« 
able  on  the  day  of  prorogadon,  and  after  a  didblntioD,  on  the  dajr 
«  an  the  writ  of  fommons* 

fcript 
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icript  is  examined  with  the  record^  "^  the  chief 
juftice  carrieth  back  the  record  itfelf  into  the 
king's  bench  j  and  then  the  plaintiiF  is  to  a{^ 
fign  the  errors.  This  "  afTignment  of  errors 
is  to  be  in  writing,  and  left  with  the  **  clerk  of 
the  parliament.  The  '  adverfe  party  denies, 
that  "there  is  any  error,'*  and  prays  **  that 
the  court  of  our  lord  the  king,  before  the 
king  in  his  parliament,  may  examine  the  re- 
cpiYl»  procefs,  and  matters  for  error  afligned, 
aiid  that  the  former  judgment  may  in  all 
things  be  affirmed."  This  is  called  joinder 
in  error.  Queftions  "^  of  fa<5t  are  not  cxamin* 
aUe  in  this  channel  of  jurifdi(5tion. 

The  judicial  power  is  only  in  the  lords.  But 
legally  and  virtually  it  is  the  judgment  of  the 
king,  as  well  as  of  the  IcH-ds,  and  perhaps  too, 

»  I  Rol.  14.  where  the  contradiflion  given  by  the  court  ap^* 
pears  to  go  only  to  the  words  ^^fubfigiUo^**    Noy  'jd* 

•  Yearb.?.  1  H.VIL  i9.b* 

*  This  officer  gives  notice  to  the  adverfe  party,  which  prac« 
lice  has  come  into  the  place  of  the  feu  fa.  ad  aud.  Sachfci.fa. 
ought  perhaps  (daring  a  recefs)  have  been  made  returnable  ac 
the  next  parliament,  or  feflion  of  parliament,  generally;  (iMod. 
106.  Dy.  375.  a.)  but  it  feems  more  leafonable,  if  the  day  of 
the  next  meeting  was  known,  to  mention  a  day  certain,  accord* 
ing  to  the  precedent,  (Reg.  Brev.  17.  b.)  and  the  pradice  in  the 
king's  bench.  (3  Black,  comnuapp.  xxv.  Att.pr.  B.  R.  vol.  ii.) 

f  2  Saund.  224. 

«Skin.  523.     3  Sal.  14516. 
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fays  chief  juftice  '  Holt,  of  the  corarnons : 
altho  it  was  *  declared  in  the  firft  year  of 
Henry  the  fourth,  that  all  judgments  ap- 
pertained to  the  king  and  lords,  and  not  to 
them. 

* 

s 
I 

Selden  '  obferves,  that  the  lords  have 
power  to  make  a  delegation  of  their  jurifilic-. 
tion  to  a  pcrfbn  chofen  out  of  themfelves,  at 
a  fteward,  to  judge  for  them.  ThiX.  moft 
learned  and  elaborate  compiler  fomatimel 
fpeaks  tinmethodically  and  promifcaoufly  of 
their  civil  and  criminal  judicature.  If  th? 
Latin  quotation,  which  he  adduce^  afi^6te 
the  prefent  fubjefl:,  it  only  fhe^-s,  that  the 
lords  may,  if  they  pleafe,  in  civil  matters,  like 
as  in  trials  for  offences,  appoint  a  fte\vard  to 
prefide,  '*  qui  cum  doimnis  J}iriti<alibus  ^t  tem^ 
foralibus  per  conJUium  jujtitiariormn  prpcedot 
ad  errorem  corrigendum.''  That  inArp^i^ii^ 
however,  as  well  as  the  cafe  of  Thon^ 
Thorpe,  and  one,  that  I  cited  from  the  year* 
books,  prove  how  conftantly  the  judges  were 

'  Ld»  Raym*  15.     2  Salk  5101 

*  Pryn.  ed.  Cot.  abr.  rec.  jpz.--.— It  was  not  (b  decfarcd 
ij  the  commons,  as  mentioned  Sho.  ca«  pari.  %x^ 
«  I  Scld.  1526,  (Wilk.  cd.) 

called 
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called  m  to  give  thciPftffHlance,^Hd  how  great 
Reference  was  paid  to  them  in  the^xerciJfe  of 

patfliamentary  jarifdklion. 

r 

The  canfe  is  determined  by  the  majority  of 
the  lords  prefent,  hov.  ever  fmall  the  number, 
n6  proxies  being  allowed,  as  \  feefom  have  had 
dccafion  to  remark. 

c 

A«  to  the  judgment  itfetf,  5t  may  often  * 
happen,  that  a  fiiiiple  judgment  of  affirmance 
or  reverfal  will  not  avail,  but  that  the  ^ame 
fentencc  ought  to  be  given,  which  fhould 
have  been  pronounced  by  the  inferior  court. 
Yhus,  in  the  aftioti  of  ejcftment,  the  prefcrib- 
ed  judgment,  if  for  the  plaintiff,  is  that  he 
recover  his  term  in  the  eftate  in  queftion  ;  if 
for  the  defendant,  it  is  formally  entered,  that 
the  plaintiff  take  nothing  by  his  writ.  If 
ften  in  this  adtion  a  prior  judgment  is  given 
fcr  the  *  defendant,  which  is  deemed  errone- 
ous 

■  Sho.  OL  pari.  57.  4  Mod.  la;.  Sldn.  515.  i  Sal.  401, 
403.  Catth.  180.  a  Saund.  2^6,7.  Parker  againft  Wells, 
Mottfe  of  lords  15  May  1787,  3  Cro.  51Z. 
V  *  Bi|t  if  ^e  prior  jttdgoicnc,  deemed  errooeoos,  be  given  for 
Ae  phdndfF,  it  is  fufficieot  Emply  to  reveffe  it.  (Pugh  and  anp* 
iher  againft  Ooodtitle  on  the  demife  of  Bailey.  Hoaie  of  lorda 
1 J  May  1787.)  So  if  judgment  be  given  in  tlie  exchequer  for 
the  (laintiC  reverfod  in  the  exchequer  chamber^  and  ^t  re- 

Qja  rerfal 
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ous  by  the  lords,  it  is  not  fufficient,  it  is  not 
going  far  enough,  merely  to  reverfe  it,  but 
there  ought  to  be  added,  that  the  plaintiff  re- 
cover his  term,  being  the  judgment  which 
ought  originally  to  have  been  given.  If  the 
lords  negleft  to  make  this  order,  it  cannot  he 
fupplied  in  the  court  below,  but  the  Tuit- 
or  muft  again  refort  to  their  bar  to  redify 
the  omiflion ;  which  '  has  been  done  by  mb- 
tion  in  parliament  before  the  remitting  of  thfe 
tranfcript  of  the  record  back*  into  the  king's 
bench  was  entered  in  that  court. 

^    •  »        »       ' . 

The  judgments,  which  sire  iinmcdijrtely  ex-i 

aminable  by  writ  of  error  in  parliameht^  arte 
given  in  the  king's  bench,  or  in  onebf  thd  fe-^ 
veral  courts  of  exchequer  chaaibex>  mention- 
ed inia  former  ledture.  •  If  an  a<ftion  be  pco- 
fecuted  in  the  king's  bench,  by  original  writ 
out  of  chancery,  recoiirfe  muft  be  h»d  diie^ 

ly  to  the  hpufe  of  lords,     feut  in  cafes  wh§i:? 

■  •  •    «  • 

■ 

verfal  a]^mved  hf  the  lords,  it  is  fufficienr,  that  fiick  feoond 
judgment  be  affirmed.  (Sutton  againft  Johnftone.  Hoafeofioadi 
82  May  1787.)  Or  if  judgment  belovir  be  given  Ibr  the  phmkiil 
And ^dahned  right»  it  need  only  be  affirmed.  (Eaft  India  Qqm^ 
pany  agamft  Tod«  Houfe  of  lords  20  May  17S8.)  So  i£t9m 
feroMr  jodgments  ooncur  and  are  deemed  right*  they  need  mdy 
be  affirmed*  but  probably  diferetionary  cofts  would  be  awarded^ 
(Foley  againft  Bumell  and  another.  Houfe  of  lords.  07  April 
1789*  Sho^  ca.  pari.  no.  4  Mod«  127*  a  Sa«nd.  aaj^*)  . 
7  Sho.ca.parl.  57* 

the 
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* 

the  ft.  27  Eliz.  c,  8.  allows  the  exchequer  * 
chamber,  thereby  created,  to  interpofe,  *  it 
only  gives  the  election  to  the  party  thinking 
himfelf  aggrieved,  and  does  not  take  away  the 
common  law  method  of  relief  in  parliament* 
Ixideed  it  has  been  doubted  %  whether  this 
court  of  exchequer  chamber  did  not  come  in- 
to, the  place  of  parliamentary  correction  of 
erroneous  judgments :  but  it  is  now  clearly 
agreed  and  fettled  to  be,  if  reforted  to,  an  in- 
termediate tribunal.  The  court  of  exche^ 
qiier  chamber,  conftituted  by  the  ft.  31  E« 
III.  c.  12.  has  been  determined  ^  to  be  a  ne^ 
ceffary  ftage  between  the  law  fide  of  the  ex* 
chequer,  and  the  houie  of  lords.  We  may 
remember,  that  there  is  a  third  court  of  ex^ 

*  Stio.  ca.  ptrl.  56. 

^  %  K«b.  91*  Sho.  ca«  pari.  no. 
.  ^  2  SaL  511.  Sha  ca.  pari.  56.— ^ And  nvr<V/  •/  error  ar^ 
not  to  be  brought  per  faltum  into  the  lords'  houfe.  The  king's 
bdnckia  the  genei«l  ooart«  throogh  which  they  maft  pafs»  from 
inferior  jodicataret.  But  fee»  as  a  pardcolar  inftancoy  the  cafe 
of  Harrifon  againll  Evans,  (6  Br.  ca.  parL  181  &c.)  where  on 
a  jadgment  in  the  IheriiF's  court  of  London,  a  writ  of  error 
waa  j^tnm^lde  b  the  court  of  hofiingt  tiwre,  and  on  the  judg- 
menx  of  tiiat  court  a  fpedal  commiflion  of  errors  was  direded 
16  ire  of  the  twelve  judges,  or  any  two  of  then,  upon  whofe 
jadgment  a  writ  of  error  was  brought  returnable  in  pariiamftnt. 
The  lords  have  entertained  an  appeal  from  an  inferior  court  of 
equity,  per  fokum^  and  without  paffing  thtough  the  chancery* 
(Dougl.  6«}  They  have  alfo  entertained  an  appeal  in  a  prisu 
ea^from  iJbe  court  •ffeffion  •fScoilandy  and  reveriedthe  frurmer 
fenteoce.  (Hendricks  and  others  againft  Cunniagham  and 
others.    Houfe  of  lords,  2  May  1783^ 

Q^  chequer 
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diequer  chamber,  fubfifting  by  the  common 
law,  boUcn  before  all  the  judges  of  Eng- 
land, into  which  caufcs  may  be  adjourned 
before  judgment,  on  account  of  their  great 
vccjght  and  difHculty,  and  from  which  HAb  n 
writ  of  error  \&  returnable  in  parliament, 

la  the  ^  fourteenth  year  of  queen  Elizabeth^ 
a  writ  of  error,  from  the  law  fide  of  the  cluuw 
cezy,  was.  brought  in  the  king's  bench|  wher^ 
the  prior  judgment  was  reveried«  This  cafe^ 
however,  and.  other  authorities,  being  cited 
before  Iprd  keeper  Norths  he  dcdaied,  that 
the  '  judgments,  even  on  the  law  ddc  of  his 
court,  were  not  Uable  to  be  reviewed  in  the 
king's  bench,  and  that  he  would  grant  in- 
junctions againft  all  fuch  writs  of  error.  Sir 
William  Blackftone  *  differs  from  this  judicial 
opinion,  which  feems  to  him  not  well  confider^ 
td.  I  dial]  not  prefume  to  arbitrate  in  this  con- 
trovci fy,  obferving  only  that  there  are'  &veral 
r^^^;  riable  authorities  in  confirmation  of  the 
k\i.  keeper's  do&rine,  as  well  as  thofie  alleged 
^;'   ;hc  learned  pommentator  in  oppofitipn 

•  Dy.  3 1 5,  a.  pL  393,    4  Inft.  So, 
^j\ciR.  131.    Eq. ca. abr. 1 29.  •  3*Bla€k.comin.48. 

'  J  .n.l).  Archioiu69»    P**"  Choke  Ye«b.  yj  H.  VI.  13.  b* 
«« 11  ii.  1 V.  9.  a.    Br.  t.  tn^r,  pL  95.    1  R.  A.  745. 

Laftly, 
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Laftly,  as  to  the  common  pleas,  '  it  has 
been  fettled,  at  leaft  ever  fince  the  reign  of 
Edward  the  third,  th|it  judgments  there  given 
cannot  be  examined  per  faltum  in  the  lords' 
hpufe,  but  mufl  pafs  the  king's  bench,  and 
be  there  previpiafly  reverfcd  qr  affirmed. 

This  final  refort  to  parliamentary  declfion, 
by  writ  of  error,  to  revife  judgments  at  law,  is^ 
of  the  egrliefl  antiquity,  not  owing  its  origin 
to  any  pofitive  ftatute,  nor  determinable  to  any 
certain  periods  It  feeiBS  indeed,  by  the  prin«* 
ciples  of  our  government,  hardly  capable  of 
Ifeilraint  or  diminution^  The  ft.  4  H.  IV. 
c.  23.  which  was  pafTed  to  prevent  the  irre^ 
gular  re-rcxanoinatioA  of  judgments  given  in 
(he  king's  courts,  and  which  recites,  a^  the 
grievance  to  be  remedied,  that,  after  fuch 
iudgnaents,  parties  were  brought  fometimes 
before. the  king,  fometimes  before  his  council, 
and  fomctimc?  before  th^  parliament,  exprefs- 
ly  faves  die  proceeding  by  writ  of  error; 
which  exception  refers  (notwithftanding  the 
fomier  cxprcffions)  to  this  high  tribunal,  as 
well  as  to  inferior  judicatures.  Tliis  judicial 
fupremacy  of  the  lords  was  at  all  times,  before 

« 
* 

«  3  add.  ^%l,  6.  (Wak.  ed.) 

Qjj.  and 
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and  fince  the  paffing  of  that  law,  alike  undis- 
puted and  undoubted* 


II.  I  am  fecondly  to  fpeak  of  appeals  to 
parliament  from  courts  of  equity;  which 
pradice  was  introduced  much  later  into  our 
juridical  conftitution. 

•  Near  the  end  of  the  reign  of  queen  Eliza-- 
beth,  an  ^  appeal  from  a  decree  in  chancery 
was,  upon  petition,  remitted  by  her  to  the 
twelve  judges.  Such  reference  items,  on  fc- 
veral  accounts,  highly  inconvenient :  whether 

«  ... 

it  ever  was  repeated,  does  not  appear.  The 
prefent  mode  of  appeal,  however,  was,  by  dc^ 
grees,  juftly  fubftituted  in  its  room.  Here  the 
jurifdidtion  of  the  lord$  is  more  ample  and 
uncircumfcribed  ia  extent,  comprehending  all 
interlocutory  orders  as  well  as  the  final  de- 
cree, and  including  a  power  of  reforming  and 
modelling  the  neceilary  rdiief.  .  Of  the  com- 
mencement of  thefe  appeals,  the  kte  lord 
chief  baron  Gilbert  gives  the  foUo^iJig  ao- 
count :  "  Towards  ^  the  latter  end  of  ki«g 


^  3  Bal.  118.  '  Oilb.  chanc.  190,  1. 

^  Others  carry  it  back  to  the  twenty -firfl  year  of  king  James 
the  fiift.     (SAo.ca.  pari.  8|') 

Charles 
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Charles  the  firfl:^  ((ayfc  he)  i&e  boafe  of  lords 
ailerted  their  jurifdidtian  of  hearing  appeals 
from  the  chancery^  which  they  do  upon  a 
paper  petition^  without  any  writ  diredted 
from 'the  lung)  and  fox  this  their  foundation 
is^  that  tbey  are  the  great  court  of  the  king, 
(referring^  I  prefume,  to  the  aula  regis,  and 
perhaps  to  the  times  preceding  it)  and  that 
therefore  the  chancery  is  derived  out  of  it,  and 
by  confequence  that  a  petition  will  bring  the 
caofe  ^A  record  '  before  them*  This  was 
'long  controverted  by  the  commoner  "in  the 
reign  of  Charles  the  fecond,  but  is  nov  pret-- 
ty  well  fubmitted  to»  becaufo  it  has  been 
thought  too  much,  that  the  chancelfor  flioutd 
bind  the  whole  proper^  of  the  kingdom 
without  appeal/'  The  learned  ju^e  alludes 
prindpally,  I  apprehend^  to  the  cafe  of  iir 
John  Fagg",  a  member  of  the  houfe  of  com- 
inonsy  againft  whom  the  lords  entertained  an 
appeal  from  a  decree  in  chancery.  The  com- 
mcfns,  after  examination^  committed  the  ad- 
vocates  employed.  Then  they  prohibited  the 
refpondent  from  making  his  defence  at  the 


1  The  proceedings  in  a  court  of  equity  are  now  frequently 
(tiled  records,  in  a  fenfe  l.ejji  proper*  than  thofe  had  in  J^galoourtt 
«f  record.     (V.  Dougl.  5, 6.) 

f  Crew's  debates^  vol.  iii.  Se  ir, 

lords' 
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lordsr  \ax$  and  determined  the  profei^me^g  of 
fiich  appeal  to  be  a  breach  of  privilege* 
Thpfe  m,eafures  were  foon  followed  by  a  re-» 
folutiooi  that  whofoeyer  ihould  iblicit|  plead^ 
or  profecute  any  appeal  againfl  any  conmion^ 
of  England,  from  any  court  of  equity,  before 
the  houfe  of  lords,  ihould  be  deemed  and 
taken  a  betrajFer  of  the  rights  and  liberties  of 
the  commons  of  England*  Laftly  they  voted 
the  profecutor  of  the  appeal  into  the  cuftody 
of  their  ferjeant  at  arms.  This  overflowing 
violence  at  length  fubfided.  There  was,  | 
believe^  no  fubfequont  contention  between  the 
hguies  on  this  fubjedi:  and  \a  one  cafe  of  great 
moment,  the  commqiis  are  faid  ^  exprefsly  tq 
have  recognifed  the  judicature  claiine4« 

I  ihaU  mention  anotbisr  ftraggle,  ia  whtph 
the  lords  were  afterwards  engaged  for  their 
equitably  jurifdidion  (altho  the  objeA  of  i(; 
hath  £nce  been  ceded)  againft  the  lords  of 
Ireland.  The  judgments  of  the  king's  bench 
there  had  always  been  examinable,  by  writs 
of  error,  in  the  king's  bench  in  England^ 
This  •  feems  to  have  been  well  eftaUiflied  in 

»  Sho.  ct.  pari*  8i.  •  Ycarb.  37.  Affi«c  j. 

practice 
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ptt^ioe  in  the  tt\g^  of  Ed^^ranl  ^  thir(}>  if 
not  iwich  evlicf;  Idt  '  authoriUfs  are  cifi^d 
of  the  fifth  yev  9f  ¥4ww4  the  ieccHHi^  Y«t 
^  Irifh  p«rliaioent«  were  fjreqaeQtJy  C(|QVf>k«4^ 
tho '  i<>sieti«M»  their  chkluina  oi:  gfrn^t 
yrerc  fiimmofied  to  tl^e  £ngliih  eou&cik.. 
When  *  therefore  the  king's  bench  ia  J^ng^ 
land,  under  Henry  the  fixth»  refafed  to  Ofieddk^ 
with  a  writ  of  error  from  the  IriA  parlia-* 
ncnt,  the  reafon  feems  to  have  bee^,  that  it 
ought  to  have  been  brought  hithpr  mnytdi^ 
atdy,  pafliog  by  the  Iprds  of  that  kingdom* 
The  *  fffmcipks,  on  which  writs  of  error 
from  Ireland  are  founded,  ieem  fully  to  au^ 
thorife  appeals  alfo  from  the  chancery  there 
to  the  court  of  parliament  of  Great  Britain: 
and  fuch  appeals  are  faid  **  to  have  been  efta-^ 
blifhed  in  conftant  pradUce  before  and  at  the 
time  when  the  conteft  aroie.  This  happened, 
towards  the  latter  end  of  the  laft  century,  in 
the  ca(e  of  the  biihbp  of  Derry,  who  had 
appealed  to  the  lords  of  Ireland,  from  a  de- 
cree made  in  the  chancery  of  that  realm. 
,  The  lords  *  of  the  Englifli  parliament  refolv- 


P  F.  N*  B,  51.    I  Rol.  17.         «  4  Inft.  350..        '  Ibid. 

'  Pryime'«  animad.  313*  4.  Sho.  ca<  Park  82. 
«  Vau.  402.     I  Rol.  17.  "  Sho.  ca.  pari  8i» 

"  Sha  ca.  pari.  83. 

ed. 
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od,  after  great  deliberation^  tbi^  fuch  pro- 
ceedings before  the  |ri(h  lords  were  ^ar»«i  $fM 
fudke^  and  confequently  null  and.  void.  Oi^- 
the  other  hand^  by  a  ^  vote  paflbd  many  yearr' 
aftenrardsi  the  Irifli  lords  denied  ^  jurif^ 
didtioa  claimed  ia  thi$  iiland^  addiqg^  that 
whoever  ihould  make  fuch  appeal,  AiQuld^JbMif 
deemed  an  enemy  to  his  counfzy.  An  end 
was  put  to  the  compefcitioni  for  a  time;,  by  th^ 
ft«  6  G«  I.  0*  5*  which  declares,  that  thq  hottf« 
of  lords  in  Ireland  huth  no  juriidi^ioa^to 
af&rm  or  reverfe  any  judgme^t,  Jfentenpe,  ,01 
decree  given  in  any  court  wlthi^  that  Xwg^ 
dom.  But  this  law  hath  been  iince  "^  rcpe^ 
ikI  :  ai\d  the  final  judkaal  power  in  Ire^aad> 
ki  refpedt  to  courts  of  law  a^d  equity^  now 
refts  with  the  lords  of  that  parliament. 


The  appeal  froni  the  exchequer,  fitting  as 
a  court  of  equity,  is  immediately  to  the  hoUfi 
of  lords;  which  mode  of  proceeding  feems 
quietly  to  have  followed  the  eAabKftiment  oT 
the  jurifdidtion  over  the  chancery. 


y  25  Sept.  171  J.  ace.  to  4  Com.  digi  319. 
■  S't.  22  G.  Ill,  c.  53,— The  whole  of  tUs  law>  inckd- 
ing  tU2e>  preamble*  and  words  pf  ooorfe,  is  a^out  nine  lilies. 

Q  "But 
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But  the  lords  '  cannot  revife  a  fentence 
given  by  the  delegates  in  eccleiiaftical  caufes^ 
ading  within  the  fphere  of  their  jurifdiAi<Mi« 
For  the  ^  ftatute^  which  conilitutes  or  declared 
their  authority,  ordains,  that  their  detenni« 
nation  fhall  be  finally  conclulive.  This  ^  rule 
feems  not  to  extend  to  another  court,  created 
by  .a  of  parliament  n^  *.t  which  h« 
cognizance  of  what  are  called  charitable  u&s« 
For  the  ibitute  %  upon  which  that  new  jttriA 
di^ion  is  founded,  only  makes  the  decrees  of 
the  commifiioners  valid,  till  they  are  con* 
finned,  altered,  or  vacated  by  the  chancellor  t 
after  which,  it  feems  they  may  be  reviewed  by 
the  lords  in  parliammt.  It  is  now  however 
^le  ufual  courfe  to  inforce  the  due  execution 
of  chai'itable  ufes  by  immediately  reforting  to 
the  chancery,  without  proceeding  at  all  be<» 
fore  commifiioners  authorifed  under  the  ila- 
tute,.  according  to  which  modern  praAice, 
there  is  wx  doubt  of  the  power  of  appeal  to 
|he  houfe  of  lords^ 

Delays  on  writs  of  error  have  always  been 
very  much  difcountenanccd  by  the  twelve 

■  %  Vera,  I  iS.  *  aj  H.  VIII.  c.  tp.  •  Sko.  ca. 

pari.  1 10.    %  Vcro.  u8.  "^45  El.  c.  4. 

judges: 
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jtrdges :  and  the  lords  made  an  *  order  to  that 
effedt  foon  after  the  rcftoration.  Some  ycaifs 
afterwards  it  was  referred  to  the  lords*  com* 
ftiittees  for  privileges  to  confider,  whether  writs 
of  error  and  appeals,  depending  in  one  feffion, 
continued  in  Jiatu  quo  \into  the  hext :  Aey'^ 
made  thch-  report,  fomtdcd  on  liiany  pfece* 
dentfe,  and  judidonfly  co-extenfive  ^^ith  the 
reference,  as  to  feft,  ^  that  hufineiles  depend- 
ing in  One  parliament,  or  feffion  of  parliament, 
hive  heen  continued  to  thfe  next  feffion  of  the 
fame  parliament,  and  the  proceedings  there- 
upon have  remained  in  the  fame  ftatc,  *  in 
which  thty  were  left  when  laft  in  agitation  :** 
t^'hich  report  was  approved  by  the  hbufe. 
Thin>  it  became  acknowledged  law,  that  ^pro^ 
rogation  did  not  abate  a  writ  of  error ;  and 
at  length  it  was  ^  by  a  fubfequent  order,  efta** 

bliihed. 


«  Lords' journ.  13  Dec.  1661.     2  Lev.  93.     i  VcnL  3I- 
266. — See»  as  to  appeals^  Mofel.  3a    St.  xu-d.  houfe  of  kcdl 

(ed.  174^5-)  109. 

^  Lords'  jounu  29  Mar.  1673.    2  Lev.  93. 

t  Lords*  journ.  19  Mar.  i67S.-«-— —  This  order  is  tpuou 
peached  by  any  fubfequent  refolution.  It  ftppcar$  a  wife,  jufty  and- 
falutary  meafure.  •  (See  the  report  referred  to,  and  i  'Rok  t^ 
Suppofing  the  words  "  next  parliament''  to  meaa  the.aeap 
feffion  of  the  fame  parliament,  (which  ca&  hardly  have  beenai* 
Tariably  the  cafe}  it  was  plain,  the  continuance  of  the  proceed* 
ings  liad  been  repeatedly  ordered,  and  therefore  it  was  comp^ 
tent  to  make  it  regulam  gentraUm  of  that  high  court,  as  to  fn^ 
1  rogatimu 
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bliifaed,  that  both  writs  6f  error  and  appeals 
remain  in  the  fame  ftate,  notwithftanding  even 
H  dijjhlution . 

Lord  Hardwicke,  with  a  view  to  this  fu-* 
preme  jurifdidlion,  \^ich  is  the  fubjedt  of 
the  prefect  difcourfe,  hath  (leclared  \  that  a 
court  holding  plea  by  Writ  of  error  or  appeal, 
is  to  judge  by  the  fame  rules  as  the  inferior 
court,  from  whence  the  cauie  is  brought,  ihould 
have  obferved.     Writs  of  error  therefore  are 

ft 

to  be  detertnincd  on  principles  of  law^  and 
without  any  deviation  even  from  the  long 
eftablifhed  forms  of  legal  judgments,  where 
^e  fcntence  js  not  confined  to  a  fimple  af* 


rogations*  A  dijjhlutkn  is  equally  in  the  breaft  of  the  fove* 
reigti ;  and  in  neither  cafe  is  the  plaintifF  in  error  in  any  de- 
fa;ti!t ,  and  (b  his  vtit  of  error  ought  to  remain  z/uper/eJeas,  k$ 
tl}e  law  was  before  nnderftood,  there  was  great  hardihip.  If  a 
prorogation  took  place*  or  if  the  writ  was  retamable  generally, 
or  if  on  a  day  ceriain*  and  a  term  intervened,  execution  might 

iffue.  (2  Lev.  93.    i  Vent.  31,    Noy  76.) ^Thc  fafefl  way» 

before  thefe  refolotions  of  the  lords,  was  to  make  the  writs  re* 
hlh»b!e  <«  Jine  dilationt**  (2  Saand.  214,  229)  which  two  writi 
there  recited  were  tefted  3  May  and  22  June,  22  of  C.  11.  tbe 
parliament  (landing  prorogued  (or  adjourned,  as  it  was  then 
called^  by  the  king's  direAions)  for  feveral  months.  But  after 
thefe  refdndons,  a  writ  of  error,  tefted  8  May  6  of  W.  Ar  M. 
Shit  (confbrmabiy  nearly  to  prefent  pniSice)  made  rttomable 
'^7  Sept.  Mowing,  being  the  day  next  befim  the  prorogation 
dky.  (Sho.ca.  pari.  12.) 
^  1  Vex.  207.    ^ 

firmance 
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firmance  or  reverial  of  the  prior  judgment/ 
In  appeals  there  is  a  latitude  given  for  nxxiel* 
ling  the  relief,  or  for  granting  it  conditionally, 
in  order  to  effeduate  the  ends  of  juftice,  and 
to  anfwer  the  particular  exigencies  of  a  com- 
plicated caie.  And  here  thofe  maxims  of 
municipal  equity  are  regarded,  which  ought  to 
have  guided  the  court  appealed  from,  and 
which  for  the  moil  part  have  been  fandioned 
by  judicial  precedents  of  binding  authority 
and  control.  In  like  manner,  before  the  court 
of  juftice  feat  fell  happily  into  difuie,  if  any 
ientence  there  pronounced  had  finally  come 
before  the  houfe  of  lords,  it  was,  I  prefume^ 
to  be  debated  on  the  foreft  laws,  tho  differing 
perhaps  in  few  particulars  from  thofe  of  ge« 
neral  extent.  Yet  here^  for  inftance,  that 
maxim  muft  have  been  received,  that  a  grant 
made  of  a  privilege  to  all  inhabiting  free- 
liolders  within  the  diilri<5b,  or  to  other  de- 
icriptions  of  perfons  therein,  tho  not  incor«- 
porated  ^  is  good  and  effedbual,  according  to 
the  laws  of  the  foreft.     So  where  ^  the  jurif- 


1  4  Inft.  290.  297.— i«~Bat  the  king's  coorti  of  comnoa 
law  are  not  bound  to  uke  notice  of  the  bw  or  caftom  of  the 
Ibreft,  unlefs  it  be  fpedally  pleaded,    (a  Wilf.  104*) 

^  2  Satind.  228,    See  Born  777. 

diaioa 
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di^icm  of  the  lords   in  parliament  was  the 
dernier  reibrt  in  a  eau£b  originally  conunenced 
in  the  court  of  huftings  in  London^  the  local 
and  fpecial  cuftoms  of  that  city  were  made 
the  fubjedt  of  difcuilion«     According  to  the 
fame  idea,  appeals  from  the  courts  of  fcfiion 
in  Scotland^  (of  which  judicature  a  new  and 
'  extenfire  field  is  opened  by  the  union)  muil 
be  adjudged  by  the  rules  of  the  Scotch  law. 
Hel-e  if  we  reflect  on  the  various  jind  im* 
portant  duties  which  the  law  expe£ts  to  be 
difeharged  by  this  illuilrious  order  s  if  we  re-^ 
member  that  thofe  who  exercife  fuch  com-* 
plexand  final  jurifdidtion,  are  alfo  legiilators, 
and  fupreme  counfellors  in  afioirs  of  ilate,  we 
fhaU  not  thinlc  them  too  highly  compenfated 
by  all  the  privilege  and  preheminence  which 
they  CRJoy* 

In  all  parts  of  their  civil  judicature,  the 
lords  now  exercife  their  difcretion  as  to  the 
cofts  attending  the  litigation.  A  confiderable 
ipeclfic  fum  is  fometimes  awarded  to  be  paid 


)  1x1  1786  and  1787^  and  in  genersLl,  the  Scotch  appeals  are 
&r  more  numerous  than  thofe  from  the  Engliih  courts  of  law 
and  equity. 

R  by 
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by  the  profccutor  of  a  grofsly  frivolous  appeals 
For  not  only  the  expence  and  detriment  to 
the  adverfc  party  are  proper  objects  of  confi- 
deration,  but  alfo  the  audacity  and  pernicious 
confequence  of  attempting  to  make  the 
guides  and  guardians  of  public  fafety  and  prof^ 
perity  mere  inftruments  of  litigious  delay, 
injuflice,  and  oppreflion. 

The  wifdomy  and  the  multitude,  of  dcci- 
fions  that  are  pronounced  in  the  courfe  of  a 
few  feffions,  may  incline  us  to  regret  the  want 
of  fome  authorifed  mode  of  adducing  them 
genuine  to  public  attention.  The  printed 
ftatements  of  the  cafes,  which  are  drawn  up 
and  figned  by  advocates  on  each  fide,  often 
fuggeft  reafons  for  affirming  or  reverfing  the 
prior  adjudication,  which  in  efFed  have  no 
influence  on  the  decifion.  Both  the  deter- 
minations and  the  grounds  thereof  fhould  be 
fully  and  certainly  known.  By  an  inflitution 
fimilar  to  what  is  here  meant,  the  contents  of 
the  yearbooks  have  been  authentically  tranf- 
mitted  through  a  feries  of  barbarous  ages, 
acquainted  with  little  elfe  but  Norman 
French,  and.  intricate  fubtlcties  of  law. 
More  worthy  are  parliamentary  decifions  of 
X  true 
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true  and  copious  narration,  and  more  necef- 
fary  is  the  knowledge  of  judgments  pafTed  in 
that  court,  which  is  the  oracle  of  jurifpru- 
dence;  and  to  which  all  inferior  tribunals 
xnuft  conform4 


R  a  LEG- 
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LECTURE      IX: 


Of  civil  magijlrates^  and  officers  exercifing  fuh-- 
ordinate  authority  under  the  fupreme  executive 
power  oftheJlatCk 


HAVING,  in  the  five  precedbg  lec- 
tures>  confidered  with  attentivenefs  the 
various  diflributions  of  judicial  magiftracy^ 
as  well  fubordinate  as  fupreme,  to  the  dif- 
ferent tribunals  cftabliihed  by  the  laws  of 
England,  I  proceed  to  treat  of  the  delegation 
of  executive  power.  For  the  law  recognizes 
a  multitude  of  civil  officers  and  nugiflrates, 
by  whom  the  executive  departments  of  go- 
vernment are  carried  on,  and  who,  in  their 
feveral  ftations,  contribute  to  the  order  and 
welfare  of  fociety.  Such,  firft,  are  the  great  of- 
ficers of  ftate ;  fecondly,  civil  officers  for  the 
adminiftration  of  juftice  in  counties  and  other 
diftridls;  and  laftly,  fuch,  whofe  functions  are 
confined  to  the  affairs  of  a  particular  parifli 
or  townfhip  maintaining  its  own  poor  inha- 
bitants. 
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bitants.  Of  the  two  former  forts  I  fliall  make 
fome  mention  in  the  prefent  difcourfe;  pa- 
rechial  officers  will  be  confidered  in  the  next 
lefture* 

The  king  has,  originally,  the  appointment 

to  offices  having  authority  annexed  to  them, 

« 

except  fuch  as  are  eledlive;  and  then  the 
matter  is  tranfa<5ted  by  virtue  of  a  writ  run- 
ning in  his  name,  or  in  a  court  deriving  its 
jurifdidlion  from  him.  An  old  *  ftatute, 
(which  fir  Edward  Coke  **  calls  a  law  wor.- 
thy  to  be  written  in  letters  of  gold,  but  more 
worthy  to  be  put  in  duoiexectitipn)  provides 
againfi:  offices  being  granted  cprruptjy,  or  par- 
tially, or  to  fuch  as  purfue  for  them.  But  a 
later  ^^  adl  is  levelled  with  explicit  fandlions 
againft  the  fale  of  offices,  firft  mentioning  fuch 
as  concern  the  adminiftration  of  juftice, 

It  is  a  general  and  wife  rule,  that  a  judge 
cannot  conftitutc  a  deputy,  or  delegate  his 
authority  to  another.  For  he  cfinnot  tranf- 
fer  his  own  mental  qualifications,  requifite 
for  the  interpretation  of  laws,  to  fuch  fubfl:i- 


*  12  8..  II,  c.  2^  *  1  Inftf  234.  9,  *  5  &  6 

P.VL  c.  16. 

R  3  tute. 
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tute.  Indeed  where  a  judicial  office  is  to  be 
holden  exprefsly  "  per  fe  vel  deputatum^*  or 
v/here  it  is  warranted  by  antiept  cuftom^  pre- 
fcription,  or  charter,  a  fubftitutc  may  be  ap^ 
pointed.  Thus  the  ^  recorderfliip  of  Lonr 
don,  and  many  other  cities  and  towns,  anc) 
the  offices  of  ^  ear)  conftable  and  ^  earl  mar-? 
fhal,  may  be  difcharged  by  deputy.  The 
general  rule  however  is  to  the  contrary.  But 
in '  minifterial  offices,  of  ^  kind,  where  little 
more  than  fidelity  and  attention  are  necei&ry 
to  the  due  difcharge  of  them,  the  reafonin^ 
and  the  rule  do  not  equally  prevail.  If  we  con- 
fider  the  fupreme  txecutive  magiftrate  him^ 
felt  we  fee  all  the  affairu  of  regal  government 
carried  on  by  his  authority  and  in  hi$  name, 
but  comparatively  few  of  them  by  his  per- 
fbnal  agency  and  intervention.  \n  like  man- 
ner, thofe  who,  under  him,  arc  invefted  with 
any  kind  of  minifteriaj  power,  mayS  in  gene- 
ral, perform  fuch  funftions  by  properly  com- 
miffioned  deputies.  Hence  many  offices  *  arc 
grantable  to  women,  and  to  infants  di  an 
parly  age ;  and  the  fame  finglc  office  may  be 

*  1  Lev.  76.  •  4  Inft,  1^8.  '4  Injl.  126. 
%  See  Cald.  251 — ^62.                       ^  3  Mod.  150. 

*  Cal,  on  fewera,  2529  3.    2  Rol.  abr.  152, 3,  4.    11  Co. 
3  b.  4  a. 

conferred 
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conferred  at  the  fame  time  on  a  plurality  of 
perfons,  or  beftowcd  in  revcriion.  Where  J 
a  regular  deputy  may  be^  and  is^  appointed^ 
he  hath  in  general  the  full  power  of  his  prin* 
cipal^  and  cannot  regularly  he  retrained  to 
the  exercife  of  a  particular  branch  of  autho* 
rity.  The  ^  fuperior,  it  is  faid^  ihall  anfwer 
for  the  condi|(ft  of  his  fub/|:itute ;  but  npt  h 
as  to  induce  the  forfeiture  of  an  office  of  in- 
heritance :  for  ^  all  fuch  offices  pf  inheritance, 
we  may  obferve,  may  be  difcharged  by  proper 
deputies. 


!•  After  thefe  more  general  obfervations, 
I  now  ^proceed  to  make  fome  meption  of  the 
great  officers  of  ftatc. 

The  lord  high  chancellor,  who  moft  re- 
quired our  confideration  in  this  cpurie  of  ju- 
ridical inquiries,  hath  been  already  treated  of. 
The  occafional  creatiqn  of  a  lord  high  fteward, 
who  is  (now  at  lead)  intirely  a  judicial  ma- 
giftrate,  I  fhall  have  an  opportunity  to  men- 
^on,  in  fpeaking  of  the  trials  of  lords  before 

i  I  Sal,  95.  ^  z  Inft.  191. 466.  1  9  Co.  48.  b. 

R  4  him ; 
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him;  only  obferving  here,  that "  this  great 
office,  which  fubfifted  before  the  Normaa 
conqueft,  came  by  hereditary  defccnt  to  Henry 
of  Bolingbroke,  and  was  united  with  royalty 
in  his  perfon.  It, hath  in  no  fubfequent  age 
been  granted,  except  pro  hac  vice^  or  confined 
to  the  proceedings  on  a  particular  indidtment. 
For  it  has  been  thought  too  undefined,  too 
general,  and  too  dangerous  an  excefs  of  power, 
being  to  fuperintend  and  regulate,  immediately 
under  the  king,  the  whole  realm  of  England, 
and  all  the  difpenfers  of  the  laws  within  the 

fame,  both  in  times  of  war  and  peace, 

* 

The  offices  alfo  of  lord  high  treailirer  an4 
lord  high  admiral  are  of  very  eminent  dignity 
and  importance.  The  former  has  a  great 
portion  of  judicial  authority,  being  nomi- 
nated in  many  flatutes  to  hear  and  determine 
<:ertain  caufes  and  appeals,  jointly  with  the 
chancellor  and  others.  He  "  was  antiently 
conftituted  by  the  delivery  of  a  golden  key, 
of  later  times  by  the  delivery  of  a  white  ftaff: 
and  he  has  granted  to  him  the  treafury  of  the 
exchequer  by  letters  patent,  which  ""  appears 


"  4  Inft.  58,  59.  i»  4  Inft.  104, 5, 

*  Mad.  hifl,  exch.  c.  ii.  }  10.  &  c  zzi.  %  2. 
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to  be  a  diftinft  office,  and  not  always  vefted 
in  the  fame  hands.  His  oath  much  re- 
fembles  that  taken  by  the  lord  chancellor.  It 
feems  **,  in  fome  of  the  early  reigns,  the  ma- 
nagement of  the  royal  treafure  was  chiefly  con-^ 
du£ted  by  the  chief  jufticier.  The  judicial 
power  of  the  admiralty  hath  been  already  dif- 
cuffed.  But  the  fuperintendency  and  control 
of  the  treafurer  in  matters  of  revenue,  and 
cf  the  admiral  over  the  royal  navy,  muft  be 
regulated,  for  the  mofl  part,  by  occafional 
events  and  emergencies,  and  cannot  be  defined 
as  a  fubje(fl  of  pofitive  and  permanent  law. 
Each  of  thefe  high  offices,  fince  the  acceffion 
of  the  prefent  royal  family,  have  been  dif- 
charged  by  feveral  commiffioners. 

The  offices  of  lord  prefident  of  the  coun- 
cil, and  lord  privy  feal,  are  of  very  high  anti- 
quity, and  confer  a  right  of  precedence  next 
to  the  chancellor  and  treafurer:  for  the  high 
fteward,  being  only  occafionally  created,  is 
not  mentioned  in  the  ^  flatute  that  regulates 
this  matter.  The  more  peculiar  province  of 
the  lord  prefident  feems  to  be  to  attend  his 


9  M^d.  jiift.  exch.  c.  ii.  §  ip. 

4  31  H.  Vm.  c  ip.    4  Inft.  59.  tzuug. 
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fovereign^  and  report  the  flate  of  affairs  agi- 
tated at  the  council  table.     The  lord  privy 
feal's  dignity  and  importance,  even  in  the  early 
reigns,  may  be  judged  of  by  that  paiTage  of 
the  old  Latin  memorialift,  quoted  in  a  former 
^  ledlure,  where  this  officer  alone,  of  all  the 
keepers  of  the  royal  feals,   is  declared  inde* 
pendent  of  the  lord  chancellor's  authority. 
He  caufes  to  be  authenticated,  under  the  in-> 
ilrument  permitted  to  his  cuilody,  fuch  adls 
of    the  king  as  do   not    require  the  great 
feal.     The  diftindtion  betvtreen  real  and  per* 
fonal  property  is  here  confpicuoufly  marked, 
as^well  as  in  other  parts  of  the  law ;  for '  any 
interefl  in  crov/n  lands,  and  all  inheritances 
whatfoever,  mqft  be  conveyed  by  grant  under 
the  great  feal ;  but  the  kipg  may  under  his 
privy  feal  difpofe  of  any  perfonal  chattel.     It 
was  alfo '  provided^  at  the  very  dawn  of  our 
prefent  juridical  fyftem,  that  no  writ,  touch-^ 
ing  the  frommop  l^w,  fhould  ^fTue  under  th^ 
privy  fealy 

As  to  the  iecretajfies  of  flate,  the  regut 
}ar  employment  (at  kail  of  one  of  them)  in 


'  Ant.  lea.  VI.  •  Mo.  476. 

^  ^,  Tap.  earu  28.  B.  {•  c*  6. 
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great  meafure  cpnfifts  in  preparing  difpatches 
to  foreign  courts^  and  inflru&ions  to  Briti(l> 
^mbafladors  there  refident.  It  is  very  obvious 
however  that  a  fmall  part  of  their  duty,  in 
regard  either  to  foreign  or  domeftic  occur- 
renceSp  and  whether  we  confider  them  as  ad^ 
vifers  or  inftrumcnts,  can  be  the  fubjedt  of 
legal  inquiry  or  difcuffion.  They  "  have 
however  a  power  of  commitment  for  trea- 
son and  feditious  libels  againft  the  govern^ 
ment,  but  not  for  all  crimes.  The  *  war- 
rants ilTued  by  them,  to  take  fuppofed  delin- 
quents and  their  papers  into  cuftody,  arc 
illegal,  both  where  no  perfon  in  particular  is 
pointed  out,  as  if  it  be  againft  the  authors  of 
a  Ubel,  without  faying  who  fuch  authors  are, 
and  alfo  where,  tho  fbme  pcribn  is  name4^ 
^here  is  to  be  a  general  feizure. 

The  offices  relating  to  the  revenue,  and 
pther  departments,  are  very  numerous,  but 
afford  little  room  for  legal  obfervations.  As 
to  the  officers  of  the  royal  houfehold,  and  all 
the  appendages  to  the  pomp  and  grandeur  of 
^  court,  thefe  alfo,  tho  ncccflary  to  fupport 


•  2  'WX.  sS8.  290.    2  Hawk.  117. 

f  2  W3f.  205.  250.  275  &c.    Burr.  1742  &c« 

the 
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the  majefty  of  kingly  government,  are  no 
great  objedts  of  legal  notice :  their  rank  and 
precedence,  the  diftindt  natures  and  emolu* 
ments  of  their  refpedlive  employments,  can- 
not with  propriety  engage  our  attention  in  a 
courfe  of  profeflional  ftudies* 


IL  I  come,  therefore,  fecondly,  to  ipeak  of 
civil  officers  for  the  adminiftration  of  juftice 
in  counties  and  other  diftrifts.  Of  thefe  the 
principal  is  the  (herifi^  a  ftation  of  immemo- 
rial antiquity  in  the  conftitution*  His  ap- 
pointment and  his  courts,  confidering  him  as 
a  judicial  magiftrate,  have  been  before  fpoken 
of:  this  part  of  his  charafter  is  much  effaced 
by  time.  But  he  is  alfo  the  phief  minifterial, 
or  executive  officer  in  the  county.  For,  in 
general,  all  the  king's  writs  or  mandates,  to 
be  executed  within  fhe  county,  are  direded  to 
him,  whether  they  relate  to  civil  pr  criminal 
procefs,  or  to  ele<3:ions.  He  has  '^  therefore 
the  cuftody  of  the  gaols  within  his  county ; 
and  if  *  he  allows  a  prifoner  to  go  at  large  up- 
on bail,  where  it  ought  to  be  denied,  he  is 

^  2  Hawk.  €•  16.  §  6.  *  %  Hawk,  c.  15^  §  7  tec. 

punifhablCf 
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punifhable.  He  is  alfo  *  amenable  to  juflice 
for  refufing  to  execute  a  writ,  for  doing  it  ei- 
ther ineffedlually  or  oppreflively,  or  making  a 
falfe  return  to  it.  If  he  adts  where  he  is  a  ^ 
party  concerned  in  intereft,  the  proceeding  will 
be  deemed  erroneous  and  void.  By  a  very 
antient  *"  ilatute,  the  (herifF's  office  was  to  be 
difcharged  gratuitoufly :  but  fubfequent  laws  * 
have  allowed  him  to  take  fees.  He  is  bound 
by  his  oath  to  be  *  careful  of  the  king's  rights 
and  dues,  and  to  render  an  account  thereof  in 
the  exchequer. 

The  fhcriff  had  always  the  power  of  appoint- 
ing a  deputy :  at  leaft,  there  is  ^  mention  of 
the  underflierifF  fo  early  as  in  the  third 
year  of  Edward  the  firfl :  beiides  wliom,  all 
the  inferior  miniflers,  who  execute  writs  and 
procefs,  commonly  called  bailiifs  and  fherifF's 
officers,  and  the  keepers  of  gaols  and  prifons. 


•  2  Hawk.  142, 3.  *  Mo.  547. 
«  Wcftm.  I.   3  E.  I.  c.  26. 

*  23  H.  VL  c.  9.  &  28.  [or  29.]  El.  c.  4. 
•St.  3 G.I,  c.  15.  i  18. 

'  St.  Wcftm.  I.  3  E.  I.  c.  15.  But  the  ihenff  is  anfwer- 
able  for  the  official  a£ts  of  his  underiherifFand  bailiffs ;  (2  Black. 
832.  Dougl.  40.)  and  the  iherifFonly;  (Cowp.  403.)  but  this 
does  not  extend  to  the  bailiffs  of  exempt  liberties.  (2  Durnf. 
&  Eail,  5. 

are 
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are  but  fubordinate  afliftants  to  this  great  ex« 
ecutive  magiftrate  of  the  county.  Laftly, 
there  is  one  branch  of  his  authority,  by  virtue 
of  which,  we  frequently  fee  him,  in  hiflory^ 
at  the  head  of  a  mighty  armament,  I  mean 
'  his  right  of  fummoning  and  raifing  the  pt^e 
comitatus  or  power  of  the  county ;  which  he 
may  ftill  exercife,  as  well  to  overcome  any  re- 
fiflance  to  his  own  lawful  difcharge  of  duty^ 
as  to  quell  any  other  riot  or  infurredtion^ 

The  coroner  has  been  before  fpdkeh  of  iff 
his  judicial  capacity.  He  is  alfo  a  minifteri^ 
officer,  as  holding  the  place  of  the  Sheriff,  and 
*  having  writs  direfted  to  him  to  be  exiscuted 
in  any  fuit,  where  fuch  (heriff,  by  reafon  of 
confanguinity  with  one  of  the  parties  litigant/ 
or  other  fubftantial  reaibn,  is  liable  to  be  fuf- 
pedted  of  unfairnefs  and  partiality.  In  the 
fame  reign,  that  the  office  of  fherifF  ceafed  to 
beeleftive,  tjie  right  of  the  freeholders  to 
eleft  the  coroners  of  each  county  was  recog- 
nized in  parliament  *.  Coroners  ^  indeed  are 
removeable,  for  mifbehaviour,  by  the  lord 


t  I  Hawk.  15S.  i6i«    2  Inft.  193. 

^  PL  74  &c.    4  Inft.  27  K  *  St.  28  E.  III.  c.  6. 

*  3  Aik,  184. 

chancellor; 


ttct.  9.  anJ  oncers  C^c.  255 

chancellor;  but  he  cannot  appoint  others  in 
their  room ;  the  choice  of  thofe,  who  are  to 
fupply  the  place  of  the  delinquents^  muft  be 
made  by  a  majority  of  the  freeholders. 

I  muft  next  defcend  to  officers  of  an  infe^ 
rior  clafsy  namely^  conflables ;  who  are  of  two 
forts,  high,  and  petty;  the  former  ordained 
to  keep  the  peace  and  to  execute  procefs 
throughout  the  diftridts  called  hundreds ;  the 
latter  excrcifing  authority  in  towns.  High 
conflables  are  ^  faid  to  be  iirft  ordained  by  the 
"  ftatute  of  Winchefter,  in  which  cafe  they 
would  have  no  more  power,  than  that  ad  ex- 
prefsly  gave  them ;  for  then  they  could  not 
claim  any  by  prefcription,  like  an  officer  fub- 
fifting  at  common  law.  Others  %  however, 
deny  that  their  authority  wzs  created,  affirm- 
ing, that  it  was  only  enlarged  by  that  ilatute, 
and  that  their  office  fubfifted  at  common  law. 
The  petty  *  conftable  is  an  officer  at  common 
law.  But  fir  William  Blackftone  '  divides 
his  office,  part  of  which,  he  fays,  is  as  an- 
tient  as  the  time  of  Alfred,  and  refers  the 


>  4  Inft.  267.    I  BUck.  comm.  355. 

■  13  E.  L  ft.  2.  c.  6.  »  I  Sal.  175,  381. 

•  4  Inft.  265. 267.  9  I  Black,  comm.  356. 

character 
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charafter  of  conftable  merely  to  the  reign  of* 
Edward  the  third.     Spelman  ^  indeed,  whom 
he  cites,  mentions  it,  as  a  report,  that  petty* 
conftables  were  inftituted  about  that  age  in 
aid  of  the  high  conftable.     He  adds,  how- 
ever, his  own  opinion,  that  they  were  of  ear- 
lier origin,  and  gives  as  a  reafon,  that  they 
are  fpoken  of  as  officers  well  known,  in  a 
'  ftatute  of  the  fifth  year  of  Edward  the  third. 
It  feems  certain,  that  thofe  whom  wc  now  call 
conftables,  both  high  and  petty,  derived  that 
appellation  at  or  after  the  ftatute  of  Winchefter# 
For  tho  that  law  diredls,  that  in  every  hun- 
dred  or   franchife   two    conftables   (hall   be 
chofen,  and  in  a  preceding  '  chapter  had  or- 
dained in  what  manner  the  night-watch  was 
to  be  kept,  yet  fuch  tafk  is  not  impofed  *,  as 
fir  William  Blackftone  feems  to  imagine,  on 
thefe  officers,  not  perfonally  or  pofitively  "  at 

leaft; 


^  Gl  148.  '  5  E.  III.  c,  14.  •  C.  4. 

<  It  is  impliedly,  perhaps,  impofed  on  them  by  the  fubfe* 
quent  ft.  5  £.  IIT.  €•  14. 

°  The  words  in  the  ftatute  **  frntts  dt  wtiUes,^*  tranilatedt 
«*  fuits  of  towns,"  may  mean,  "  the  fuit  or  fervice  of  watching,*' 
or  **  the  fuccefitve  turns  of  watching  ;'*  as  much  as  to  fay,  de- 
faults made  by  thofe  whofe  tnrn  it  was  to  watch.  For  the  for- 
mer tranflacion  feems  to  have  no  figni£cation ;  and  in  the  fame 
ftatute,  (c.  4.)  <veille  is  ufed  for  watch,  and  wle  for  town.  The 
bad  tranilation  of  our  antient  ftatutcs  is  remarkedi  (Tuck,  on 

gov. 
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leaft  5  but  their  duty  is  defcribed  to  be,  to 
make  the  view  of  armour,  and  to  prefent  cer- 
tain defaults  to  juftices  afligned,  who  were 
to  tranfmit  them  to  the  king  in  parliament. 
Such  are  the  conftables  mentioned  In  that 
antique  ftatute.  The  conclufion  feems  to  be, 
that  the  office  of  thofe,  who  now  bear  the;  name, 
in  fubftance  and  effcft,  fubfifted  from  imnie- 
morial  antiquity  in  our  laws,  fo  as  to  leave  no 
room  for  the  objeftion,  that  their  authority  is 
a  new  power,  created  by  ftatute,  within  time 
of  legal  memory,  and  to  be  conftrued  with 
ftridnefs. 

The  juftices  '  at  feflions  have  now  the  right 
of  clefting  high  conftables,  and  of  removing 
them,  where  neceflity  requires  it.  The  ap- 
pointment of  petty  conftables  is,  regularly, 
tranfadlcd  ^  in  the  court  leet,  or  fherifF's 
tourn.  The  *  feflions  cannot  difcharge  pet- 
ty conftables  fo  appointed,  except  they  have 
ferved  a  year,  which  muft  be  part  of  the  ad- 
judication on  record.     But  in  cafe  of  death, 

gov.  341.  &c.  D.)  and  of  this  ftatute  in  particular.  (Barn  on 
ant.  flat.  133.) 

«  I  Bal.  174.  y  4lnft.  265. 

X  St.  13  &  14  C.  II.  c.  12.  §  15.  Str.  798.  10 jo,  Rcp^ 
B.  R.  temp.  Hardw.  282^  3, 4. 

S  or 
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or  removal  out  of  the  parifh,  that  court  may 
appoint  new  ones,  expreffing  fuch  appoint*- 
ment  to  be,  until  the  lord  of  the  manor  or 
franchife  fhall  hold  a  leet. 

Such  are  the  points,  in  which  thefe  two 
officers  are  diflingui (liable ;  their  duties  and 
their  power  are  much  the  fame  ^  but  thofe  of 
the  petty  conftable,  or  conflable  of  the  town, 
or  vill,  are,  from  the  nature  of  the  thing, 
more    frequently    called   forth    into  a<ftion« 

* 

Their  grand  employment  is  to  keep  ward  by 
day,  and  watch  by  night,  by  themfelves  and 
their  *  deputies,  for  prefcrvation  of  the  peace, 
and  apprehending  thofe  who  break  it*  This 
transferring  to  them  of  the  keeping  of  watch 
and  ward,  and  their  general  authority  as 
peace  officers,  feems  to  depend  on  a  ^  ftatute 
before  referred  to,  by  which  the  conflables  of 
towns  are  impowered  and  required  to  arreft 
fufpicious  perfons  by  day  and  by  night*     If 


*  The  power  of  appointing  a  deputy  depends  on  tbe  office  of 
conftabIe*s  being  of  the  minifleriaU  not  of  the  jodicialt  kind. 
(2  Hawk.  6z.  with  the  notes  and  additions.  Cald.  252—262.) 
The  billeting  of  foldiers  by  conflables  has-  been  adjudged  a  mi- 
niflerial  fundtion.  For  every  adt,  where  the  judgment  is  at  all 
exercifed,  is  not  a  judicial  z€t.  A  judicial  ad  generally  fup« 
pofes  foaie  matter  in  litigation.     (4  Burr.  1262,) 

^  5  E.  III.  c.  14. 

the 
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the  peace  be  broken  in  the  conftable*s  view, 
he  may  arreft  the    wrong-doers,  and  bring 
them  before  a  juftice,  or,  if  it  be  in  the  ni^ht, 
Inay  confine   them  in  the  flocks,  or  other 
place  of  cuftody,  for  a  reafonable  time,  till  he 
can  bring  them  before  fuch  judicial  magif* 
trate.     He  *  may  alfo  juftify  the   breaking 
open  of  a  houfe,  having  firft  fignified  the 
caufc  of  his  coming,  where  an  affray  is  made 
therein  in  his  view  or  hearing,  or  where  thofe 
who  have  made  an  affray  in  his  prefence^  fly 
to  fuch  houfe,  and  are  immediately  purfued 
thither,  and  the  officer  is  not  fuffered  to  en-* 
ter,   in   order  to  fupprefs  the  affray  in  the 
former  cafe,  and  in  the  other  to  apprehend 
the  affrayers.     There  is  an  inflance  **  in  one 
of  our  reporters,  where  a  man  had  expofed 
an  infant  two  months  old  in  a  church,  and 
the  conflable  imprifoncd  him,  till  he  agreed 
to  take  it  back,  and  it  was  adjudged  a  good 
juflification   of  fuch  imprifonment,  "for   the 
treatment  of  the  child  manifcfled  a  felonious 
intention.     But  the  conflable  cannot  imprifbn 
without  a  warrant  for  an  affray  not  made  in 
his  view.     Where  '  he  takes  any  one  into 

•  2  Hawk.  16, 87,  <  Mo.  284.         •  Sav.  97, 98* 

S  2  cuflody 
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cuflody  in  die  day-time,  he  ought  without  de^ 
lay  to  carry  him  before  a  juftice:  and  he 
cannot  imprifon,  by  way  of  puniihmentp  far 
opprobrious  language,  ill  behaviour^  or  afr 
faulting  him,  tho  in  the  execution  of  his 
office, 

Conftables  '  are  officers  to  jufticeSi  for  ex- 
ecuting their  warrants  and  procefs,  as  fheriffs 
and  their  fubordinate  miniilers  ztc  to  the  fu- 
perior  courts.  The  duties  of  conftables  are 
increafed  likewiie  by  feveral  ilatutes  relating 
to  the  militia,  and  other  provifions:  and 
fometimes  they  may  ad:  in  the  furtherance  of 
merely  civil  juftice,  oppoied  to  crinunal,  as  by 
the  *  ftatute,  which  enables  the  £de  of  goods, 
diftrained  for  rent.  Conftables  omitting  to 
apprehend  offenders,  vagrants,  and  difiirdedy 
perfons,  are  punifhablc  by  pofitive  *"  aAs  of 
parliament. 

If  a  man,  regularly  appointed  conftable,  re- 
fuies  to  take  upon  him  the  office,  he  is  in« 
didlable  and  punifliable,  unlefs  fpecially  privi- 
leged from  fuch  burden.     Thefe  exemptions' 

^i  Sal.  175.  «2W.  &M*c,s.  'St,7j.  L 

c.  4.  §  5.    17  G.  II.  c.  5.  i  5.  *  sHswk. 63. 

de 
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do  not  extend  very  low  beneath  nobility  and 
noembers  of  parliament,  the  general  reafon  of 
which  is  the  power  of  adling  by  deputy. 
However,  all  ^  praftitioners  of  the  law  are  in- 
cluded among  the  perfons  exempted  from  this 
charge,  and  are  intitled  to  a  writ  of  privilege, 
or  rule  of  court,  to  be  exonerated  from  the 
appointment. 

The  legal  fitnefs  for  this  office  is  refolved 
by  fir  Edward  Coke  ^  into  three  points  ;  firft, 
integrity,  to  execute  it  faithfully,  without  ma- 
lice, affeiftion,  or  partiality ;  fecondly,  fkill  to 
know  what  ought  to  be  done ;  and  thirdly, 
ability,  tl^reby  meaning  to  exclude  both  cor- 
poral infirmity,  and  indigent  circumilances^ 
cither  of  which  defeats  might  prevent  the 
proper  difcharge  of  the  duties  of  this  impof  ^ 
tant  plebeian  magiilracy. 


^  ^  Cra  389:  1  8  Co.  ^i.  b. 
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LECTURE        X, 


Of  the  officers  ofparijljes  and  townjhips^ 


IN  the  prefent  ledure  I  prppofe  to  treat 
of  civil  officers,  whofe  functions  are  con- 
fined to  the  affairs  of  a  particular  parifli,  or 
townfliip,  maintaining  its  own  poor  inhabir 
tants.  Thefe  may  be  confidercd  as  the  moft 
fubaltern  perfons  in  any  kind  of  authority, 
and  will  be  fhe  laft  objeds  of  our  inquiries, 
concerning  the  diftribution  of  executive 
power.  Such  are,  firft,  furyeyors  of  the  high- 
ways; fecondly,  churchwardens;  andthirdly| 
overfcers  of  (he  poor. 


I.  Surveyors  of  the  highways  owe  their 
origin  to  the  ftatute  2  &  3  Ph,  &  M.  c.  8 ;  by 
which  two  perfons  of  every  pariih  are  to  be 
io  conftituted ;  but  the  appointments  are  now 
made  for  each  refpedtive  townfhip. 

Every 
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Every  '  parifh  is  bound  to  keep  its  high- 
ways in  repair :  and  for  negledt  of  this  duty, 
the  inhabitants,  as  a  general  body,  (tho  not 
in  law  a  *  corporation)  are  indi<ftable.      In 
fuch  indi(Sment  none  are  diftindly  named: 
but  the  indiftnient,  after  defcribing  the  high- 
way and  its  ruinous  and  dangerous  condition, 
adds,  that  the  inhabitants  ought  to  repair  it, 
which   is   the  general  inference  of  the  law. 
This  *  charge,  however,  may  lie,  and  the  in- 
habitants may  accordingly  plead  upon  record, 
(for  they  cannot  tal^e  advantage  of  it  upon 
the  general  iffue  of  not  guilty)  that  fome  in- 
dividual, or  fome  corporation   aggregate,  is 
bound  to  perform  fuch  repairs,  with  this  dif- 
tindlion,  that  the  obligation  can  be  impofed  on 
an  individual  by  fpecial  realbn  only,  as  the 
tenure  of  his  eftate ;  but  if  the  corporation 
hath  been  accuftomcd  merely  to  keep  a  road 
in  proper  condition,  this  will  be  fufficient  to 
continue  the  burden  on  them  and  their  fuc- 
ceffors.      Still  the  inhabitants  of  the  parifh 
arc  not  exempt  from  the  charge  of  repairing 


■  Sec  z  Durnf.  &  Eaft  io6, 

^  I  Mod.  194. But  it  feems  they  are  fo  far  a  corpora-^ 

fion^  as  to  be  competent  to  make  a  bylaw  for  the  purpofe  of  rc-r 
pairing  highways.     (Ibid*) 

*  \  Hawk.  2C2«  3. 
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by  virtue  of  the  fevcral  adts,  which  have  from 
time  to  time  been  paffed  for  the  regulation  of 
turnpike  roads,  either  general  or  fpecial ;  For 
fuch  ads  are  but  in  aid  and  addition  to  the 
proviiions  of  the  common  law  on  this  fub-* 
jedl. 

Many  of  our  antient  law  books  are  prolix 
in  fpcaking  of  various  kinds  of  ways.  It  may 
be  fufficient  to  remark  here,  that  ^  what  (hall 
be  determined  a  private  way,  and  what  a 
highway,  feem^  to  depend  entirely  on  ufagCi. 
and  common  reputation.  The  •  king  has 
only  paffage  in  the  highway  for  himfelf  and 
his  fubjedts.  Of  the  right  to  trees  growing 
there,  I  fball  fpeak  ^  hereafter. 

The  feveral  laws  relating  tb  the  highways 
are  explained,  amended,  and  reduced  into  one 
ad,  namely  1 3  G.  HI.  ^78;  and  thofc  relating 
to  turnpike  roads  are  in  like  manner  conib-» 
lidated  into  the  I3  G-  III*  c.  84^  but  the 
latter  of  thefe  has  received  many  alterations 
by  fubfequent  ftatutes,  viz.  14  G,  III.  c,  14, 
36.  ^'j.  &  82.  16  G.  III.  c.  39.  &  44.  17 
G.  III.  c.  16.     1 8  G,  IIl/c.  28^  «5  63. 

i  I  Vent,  189.  «  J  R.  A.  39^.  '  Left.  XX, 
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&  21  G«  III.  c.  20.  The  appointment  of 
furvcyors^  and  their  duty,  together  with  many 
other  particulars,  are  now  regulated  by  thefe 
ftatutes,  with  elaborate  and  minute  exadtnefs. 
Thefe  are  the  texts  which  muft  be  reforted 
to  for  certaihty  and  precifion ;  if  it  were  pof- 
iible  to  abridge  them  into  a  moderate  com- 
pafs,  it  would  make  a  very  unpleaiing  and 
unprofitable  detail. 

As  to  bridges  in  highways,  fir  William 
Blackftone  obierves  %  that  the  repair  of  them 
ia  in  great  meafure  devolved  upon  the  coun* 
ty  at  large,  by  the  ft.  22.  H.  VIII.  c.  5'. 
This  aifl,  however,  leaves  nothing  to  impli- 
cation or  ambiguity,  but  is  very  exprefs,  that 
the  inhabitants  of  every  county,  riding,  city, 
or  town  corporate,  ihall  repair  the  public 
bridges  lying,  or  fo  much  of  fuch  bridges  as 
lie,  within  their  refpe<5Uve  precindls.  There-* 
fore,  fince  the  ftatute,  it  is  fufHcient,  on  an 
indidment,  for  the  profecutors  to  £hew  that 
the  bridge  in  queftion  is  a  public '  conve- 
nience, and  its  iituation  within  the  county^ 


*  Three  hundred  feet  of  the  highway  «t  each  end  are  to  be 
Repaired  in  like  manQer.  §  j^« 
^  I  Black,  cooun.  3J7« 

riding, 
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riding,  city,  or  town  corporate,  the  *  inhabitants 
whereof  are  fued,  and  it  refls  on  fuch  defend- 
ants to  prove  their  difcharge.  Even  before 
the  pafling  of  this  law,  if  no  perfon  could  be 
fpecially  charged,  the  inhabitants  of  the 
county  were  bound  to  keep  public  bridges 
in  repair.  On  the  other  hand,  fince  the  paf- 
firg  thereof,  both  individuals  and  *  corpora- 
tions may  be  liable  to  fuch  duty;  the  former 
for  fome  fpecial  reafon,  as  by  the  particular 
'  tenure  of  lands  of  fufBcient  value  ^  the  latter 
|)y  cuftom  or  prefcription  only,  without  the 
neceflity  of  alleging  the  caufe,  or  reciprocal 
benefit.  But  if  a  man  have  "*  lands  on  both 
fides  of  an  antient  bridge ;  or  "  if  for  public 
convenience  he  build  a  new  bridge,  or  a  private 
one  which  afterwards  becomes  of  general  uti- 


*  An  inhabitant  inay  be  a  witne/s  at  the  trial  concerning; 
decayed  bridges  or  highways^  (Sc.  |.  A.  fl.  i.  c.  18.  §  13.)  and 
this,  it  feems^  was  admitted  before  that  law.  (i  Vent*  351* 
2  Show.  47.) 

^  Hawkins  fpeaks  (i  Hawk.  221)  of  a  corporation  aggre- 
gate; but  IF  the  ufage  be  immemorial,  it  feems  it  may  bind  s^ 
corporation  foIe>  tho  not  natural  perfons.     (z  Inil.  700.) 

*  See  2  Inft.  700.     1  Sal.  358.  "»  2  Inft.  700. 

"  2  Black,  rep.  685.  Burr.  2594.  i  Sal.  3591.  6  Mod.  307: 
in  which  lad  book  it  is  laid  down,  that  the  inhabitants  of  a 
county  cannot,  of  their  own  authority  and  without  ad  of  parlia- 
ment, change  a  bridge  or  highway  from  one  place  to  another. 
But  a  general  power  for  diverting  highway s>  &c.  is  provided  by 
ft.  13.  G,  IlL  c.  78.  5  16— 22, 

Hty, 
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Jity,  he  will  not  in  cither  cafe,  but  the  coun-^ 
ty  will,  be  legally  liable  to  repair  it.  So  alfo 
where  a  *"  foot  bridge  was  converted  into  one 
for  horfes  and  carriages,  this  being  proved  to 
be  a  public  convenience,  it  was  adjudged,  that 
the  charges  of  repair  would  lie  on  the  inha* 
))itants  of  tl>e  county. 


II.  The  parochial  officers,  whom  I  am  next 
to  treat  of,  are  churchwardens.  By  the  eigh- 
ty-ninth canon  of  thofc  made  in  1 603,  church- 
wardens are  to  be  chofen  by  the  joint  con- 
sent of  the  minifter  and  pariihioners ;  and  if 
they  cannot  agree  upon  fuch  choice,  then  one  \ 
by  the  mmifter,  and  the  other  by  the  pari- 
fhioners.  But  a  '  cuftom  for  the  parifhioners 
to  eleft  both  fhall  prevail :  for  the  **  convoca- 
tion had  no  authority  to  make  canons  againft 
the  pofitive  law  and  tifage  of  the  realm. 
Peers  %  members  of  parliament,  clergymen, 
perfons  engaged  in  the  profeflion  of  the  law, 
and  all  who  do  not '  refide  within  the  parifli, 

are 

•  2  Black,  rep.  685.    Burr.  2594. 
P  Gibf.  cod.  t.  ix.  c.  15.     z  R.  A.  287. 
'I  Godolph.  repert.  can.  162.  (3d  ed.) 
'  Barn's  eccl.  law,  t.  churchwardens. 
^  The  reafon  why  nooreiidents  are  exempted^  tho  they  oc* 

cupy 
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are  exempted  from  the  neceffity  of  ferving 
this  office  :  but  others',  unprivileged,  proper- 
ly appointed  and  refufing  to  adt,  are  liable  to 
1)6  excommunicated. 

■ 

Great  ^  part  of  the  duty  of  the  antient 
queftmen,  or  tejies  fynodales^  who  were  ap- 
pointed by  the  biihop  to  prefent  heretics, 
and  others  liable  to  eccleliaftical  profecution, 
IS  devolved  upon  the  churchwardens,  but  this 
branch  of  their  office  is  £illen  into  almofl:  to- 
tal negled.  By  feveral  ftatutes,  churchwar- 
dens have  a  petty  jurifdiftion  in  regard  to 
hawkers  and  pedlars,  weights  and  meafures, 
and  other  matters  of  trivial  confideration. 
^ut  dieir  peculiar  province,  as  their  name 
imports,  is  to  fee  to  the  repairs  of  the  chiurh. 
By  *  general  cuftom,  the  inclofures  of  the 
church-yard  are  to  be  maintained,  and  the 
body  of  the  church  is  to  be  repaired,  by  die 
parifliioners,   and  the  chancel  Only  by  tfic 

cupy  lands  within  the  psrilh^  is  becaofe  thqr  otnooc  prefent  t6« 
ientees  from  the  church,  or  ttiore  who  make  diforders  therein. 

^  GibfT  t.  ix.  c.  I5.«— Neither  it  there  any  difference  in  the 
tafeof  n  donative;  for  they  are  the  officen  of  the  pariib;  and 
|iot  of  the  patron.  (Str.  715.) 

*  Bum.  ibid. 

»  2  IniL489.  I  Sal.  16 j.  *  1  Bwn's  cccL  bw>  }ai,  (8v0i 
1767.)    a  R.  A- 337. 

par£bO/ 
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parfon,  vicar^  or  lay  impropriator.  But  in  ^  ma- 
ny parifhes  in  London^  the  repairs  of  the  chan« 
eel,  alfo,  as  well  a$  of  the  churchy  reft  on  the 
parifhioners.  In  this  refpeft  our  poli^  differs  % 
it  is  faidy  from  the  civil  and  canon  laws  of  Rome* 
Th^y  ^re  reprefented  to  impofe  on  the  incum- 
bent the  charge  of  keeping  the  whole  church  in 
necelTary  and  decent  repair^  and  to  be  in  that 
article  adopted  by  moil  chriftian  countries.  If 
it  be  fo,  the  Englifh  laws  proceed  on  fuperior 
teafbn :  for  this  is  too  heavy  a  burden  on  a  fingle 
perfon^  the  emoluments  of  whofe  preferment 
determine  with  his  life,  and  may  therefore  bo 
more  eafily  fu(lained»  and  more  effedtually  ac- 
compliflied,  by  the  whole  parochial  congrega- 
tion. .  For  this  purpofe,  the  churchwardens* 
niay,  by  a  general  fummons  at  the  churchy  re- 
quire the  pari/hioners  to  meet  and  make  a  rate; 
and  the  majority  prefent  will  bind  the  parifh, 
tho  thefe  officers  themfelves  voted  againjft  the 
meafure.  If  ^  the  pari(hioners  will  not  meet^ 
they  may  make  a  rate  without  their  concur- 
rence,  becaufe  they  are  puniihable  for  neglect- 

J  I  SaL  i6a,  5*    Lynd.  Prov.  53. 

*  Carth.  30o«  ■ ,..  The  whole  meaning  rcems  to  be*  thati  hj 
the  Roman>  or  very  ancient  Englifli,  canon  law»  a  portion  of  tithes 
was  dedicated  to  this  nfe.  (i  Sum's  eccl.  law,  320.  8vo.  1767.) 
Perhaps*  with  us^  iinpropnauons  firfl  defeated  this  proviiion. 

•  Waif.  c.  xxxix«  I  Mod.  194. 136.— ^AU  the  parifliioners 
may  be  excommunicated*  and  thole  willing  to  contribute  moft  b« 
abfolved,  till  the  major  part  agree  to  make  a  ux.  (Wacf.  ibid. 
1  Mod.  194.} 

^  Watf.  c»  xxxix.  Dcg.  I'jt.  i  Vent,  367.  i  Mod*  791, 
*■■  It  feems  alfo,  that  a  tax  may  be  laid  for  iiuarging»  as  well 
as  repairing  the  church.     ( Watf.  ibid.     1  Mod.  237.) 
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ing  the  repairs  of  the  church.  If  a^perfon  rat- 
ed refufe  to  pay  the  afTeiTment,  it  can  only  be 
fued  for  in  the  ecclefiaftical  court :  and  on  the 
other  hand^  he  muft  appeal  to  that  tribunal^ 
who  thinks  himfelf  aggrieved  by  the  tax. 

It  is  ^  laid  down,  that  if  money  be  difburfed 
by  the  churchwardens  for  repairing  the  church, 
or  other  matter  merely  ecclefiaflicalj  the  ipi- 
ritual  courts  fhall  allow  their  accounts ;  but 
that  if  there  be  any  thing  elfe  in  queftion,  de^ 
pending  on  an  agreement  between  the  pari-^ 
fhionersi  the  fucceeding  churchwardens  may 
have  an  a^ion  of  account  at  common  law,  and 
the  fpiritual  j  udge  has  no  jurifdidtion.  And  as 
to  the  allowance  of  churchwardens'  accounts 
in  any  cafe  by  the  fpiritual  courts,  that  is  now 
overruled,  or  elfe  mu A  be  undcrftood  as  a  mat- 
ter of  fonn,  where  there  is  no  controverfy.  For 
the  *  prefent  doftrine  is,  that  the  ecclefiaftical 
judge  is  indeed  competent  to  compel  the 
churchwar^lens  to  bripg  in  their  accounts,  but 
thjit  he  is  ihtnfunSlus  officio^  and  cannot  decide 
on  the  expenditure  of  the  money  levied,  or 
Qther  matter  in  litigation, 

•  Dcg.  171,  a.  I  Cro.  659,  660.— —The  general  under- 
ftanding  is>  that  the  coart  may  in  fuch  cafes  excommanicate. 
(Watfon^ibtd.  i  Mod.  194.)  Biit  it  is  remarkable,  that  the  fta- 
tate  or  wrijt,  circtmfpeQt  agatis^  1 5  £.  1.  ft.  ^.  §  2,  which  feems  the 
fbondation  of  this  ecclefiaftical  jahfdi^on,  is  exprcfs,  «  in  fuihui 
iafihui  idia  pema  non  fotefi  infiigh  quam  pecuniaria.^*  li  the  quef* 
tipo  concerning  the  rate  depend  on  the  bounds  of  the  panih,  tha( 
isatter  muft  be  decided  at  common  law.     (peg.  1 72.) 

'  12  Mod.  g.  *  3  Ooni.  4  Eaft  3  f^c. 

Church^ 
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Churchwardens  are  by  law  inveftcd  with  a 
fpecial  pro^rty  •  in  the  goods  of  the  church, 
for  the  more  convenient  recovery  and  prcfer- 
vation  of  things,  devoted  to  holy  ufes.  One 
^  writer,  indeed,  confiders  the  property  in  the 
parilliioners,  and  the  cuftody  in  the  church- 
wardens ;  in  refpeft  whereof,  as  a  fpecial  or 
qualified  property,  the  latter,  he  allows,  may 
bring  an  adlion.  For  they  are  fo  '  far  incor-^ 
pordted^  as  to  fuc  for  goods,  or  bring  an  ac- 
tion of  trjefpafs  for  them.  They  may  alfo 
purchafe  goods  for  the  ufe  of  the  parifli.  But 
they  are  not  a  corporation,  fo  as  to  enable  them 
to  purchafe  lands,  except  in  London,  where, 
it  is  faid,  fpecial  cuftom  gives  them  alfo  that 
privilege.  Churchwardens  **,  however,  can- 
not difpofe  of  fuch  goods  without  confent  of 
the  parifhioners :  and  if  they  wafte  them, 
tho  the  general  body  of  inhabitants  cannot 
commence  any  fuit,  not  being  a  corpora- 
tion, yet  they  may  choofe  new  churchwar- 
dens, who  may  bring  an  aftion  of  account 
againft  their  predeceffors.  For  *  churchwar- 
dens, where  they  are  even  chofen  by  prefcrip- 

«  Ken.  par.  antiq.  649.  '^Deg,  i%i, 

^  Gib,  cod.  t.  ix,  c,  .1  j,  *  Watf.  c.  xxxu.         *  Ibid. 
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tion  for  two  years^  are^  notwithftanding,  re- 
moveable  by  the  parifhioners  at  their  pleafure. 


III.  I  am  thirdfy  and  kftly  to  mention  the 
officers  appointed  for  relieving  and  jproviding 
for  the  poor.  By  the  ft.  43.  £1.  c.  2,  the 
churchwardens  of  every  parifh,  together  with 
a  competent  number  of  ^  fubftantial  houie<>^ 
holders,  to  be  nominated '  yearly  by  two  or 
more  juftices  of  the  peace,  whereof  one  to  be 
of  the  quorum,  dwelling  in  or  near  the  &mc 
parifh  or  divifion,  are  conftituted  overfoers  of 
the  poor,  for  whom  they  are  to  pronde,  and 
to  fet  on  work  thofe  who  are  able. to  bearcat- 
ployment.  By  the  ft.  13  &  14  C.  II.c.  12. 
§  21,  in  large  and  extend ve  parities,  diflinft 
overfeers  may  be  appointed  for  the  ieveial 
townfhips  and  villages  therein  contained*  |3^t 
to ""  authorife  proceeding  under  this  law,  it 
muft  appear,  that  the  pari(h  Were  under  a  di^ 
ability  of  reaping  the  benefit  of  the  ftafinte  of 
Elizabeth.  And  generally  diftin£t  townflups 
^nd  hamlets  maintain  the  poor  in  conunon 
with  the  reft  of  the  parifh.     Sometimes  a 


^  See  2  Dam.  U  Eaft  406.  ^  See  Co«iFp.  \i^^ 

">  DougU  346-^350*    I  D«im.  AEaft  374—377. 


queftion 


tsCT.  10.     parijhes  md  tavmjhips.  273 

queftion  arifes^  whether  a  diffaid  extrapt- 
focfaial  can  properly  be  denominated  a  vilU 
and  consequently  liable  to  have  overfeers 
appointed,  and  to  relieve  its  indigent  in-> 
habieuits.  For  this  purpofe»  few  hoiifba 
W9I  be  fuflicien^  fir  Edward  Coke's  defini-« 
tion  being  often  cited  and  relied  on>  '*  villa 
^  ix  fhtrihtf  ffum/Somhu "  vkinata.'^  A  very 
fiiudl  nvmber  has  been  confidered  as  anfwer- 
ing  the  deicription  of  a  plurality  of  houies  or 
dw^ings^  It  was  therefore  enaSed  by  the 
ft.  17  G.  II.  c«  3S.  §  f  5»  that  in  townships 
«nd  villages,  where  there  were  no  churchwar- 
dens, the  overfeers  alone  fhould  have  full  au- 
thor!^ in  refpedt  to  the  relief  of  the  poor. 
The  ilaeute  of  EUzabeth,  before  cited,  men^i 
tkms  four,  three,  or  two  peribns,  to  be  ovcr« 
ftera^:  If  a  *  greater  number  than  four  are 
appointed  under  that  fiatute,  fuch  appoint-- 
moat  will  be  quafhed.  The  '  words  and  in^^ 
ttbtion  of  the  ftatute  muft  alio  be  purfued, 
in  fttting  forth  that  the  perfons  appointed  are 
fuMmtial  houfeholders :  and  they  ^  ought  to 

*  I  Int.  iij.  b.  Str.  512.  1 143.  Burr. fettl.  ca.  n*  ti.  h 
11*31.  Burr.  1 391.— ^-Wheiever  there  it  s  conftifalc,  tbtft 
tkexc  it  a  townftup.     i  Dam.  k  Eaft  376. 

«  Burr.  445.    DottgL349. 

f  Str.  1261 :  bttt  fe#  2  Dora.  U  Baft  406, 

«  Carth.  t6|. 

T  b9 
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be  generally,  not  occafionally,  refident  within 
the  parifh.  Neither  '  is  it  proper  tp  appoint 
a  woman  overfeert  '(tho  a  fubfbQtial  houfe- 
holder,  and  tho  it  may  be  urged  ihe  may  adt 
by  deputy)  provided  there  arc  others  in  the 
parifti  qualified  to  ferve :  but  in  "  cafes  of  ne*- 
ceility.ihe  is  under  no  legal  incapacity  of  fuch* 
appointment.  Juftices  '  of  the  peace  are 
among  the  characters  exempted.  But  perfons 
duly  qualified,  and  refuting  to  a£i^'  are  liable 
to  be  punifl^d  on  an  indidment ;  as  thofe  re- 
jecting the  office  of  churchwarden  are.  fubjei^ 
to  excommunication. 

,  * 

Qyerfeers,  in  order  to  anfwer  the  ends  of 
their  inAitution,  the  relief,  and  emplpypv^nt 
of  the  poor,  are  empowered  by  the  above-men* 
tioned  ftatute,  which  creates  their  office,  to 
make  a'  rate  or  taxation  weekly  or  otherwife 
on  lands,  houfes,  and  perfonal  property  "with- 
in the  parifk.  It  rather  appears  by '  recent  cafes, 

that 
.    .  —  -^ 

r  Vln.  al)r.  t.  ptx)r  A.  *  %  Dam.  &  Baft  39S«'h|07. 

<  fiurr.  £45. 

*  Tdls  and  other  profits  are  rateable»  where  tkey.beeoinc 
diie»  and  not  where  they  happen  €0  Jbe  «CGeived»  (s  Jhatu  i^ 
Eaft  666,)  .     « 

*  Burr.  229^.  2634*     Cowp.  jadu*  i(Jut  fee  1  Diim.'lP 

Eaft  727.) An  unintern^ied  nlage  of.  jaling  ikcic  mJOoMtr. 

within  apariih,  to  the  poor,  eftabliflies  its  liabilxiy  in  fodiA)tal 

diftrifi. 
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that  dock  in  trade  is  not  generally  rateable 
within  thefe  comprehcnfive  words,  on  account 
of  the  great  difficulties  with  which  fuch  tax- 
aton  Would  be  attended!  Here  we  fee  a  ftrong 
inftance,  how  far  the  argument  ab  inconveni^ 
enti  may  be  carried  in  our  law :  and  three 
judges'  of  the  fame  court  had  formerly  hplden 
the  contrary  .do<5trine.  The  *  contribution  to 
this  rate  is  properly  a  charge  vpop  the  occu- 
pier, aqd  not  upon  the  landlord.  It  is  therefore 
cnadcd  by  the  fl:.  17  G.  IL  c^  38,  §  12,  that 
where  any  peribn  comes  to  occupy  a  tene*- 
floent,  aflbQed  to  this  rate,  *  qx  uQOpcupied, 

< 

jRich  perfon  {hall  be  liable  in  proportion  tp 
tixe  time  .of  his  occupation,  and  the  former 
|)oflefIbr  of  the  prcmifTcs  fhall  pay  for  thq , 
0Cne  Tie  contini^ed  in  pojSeffion, 

.The^rate  is  to  be  madehy  and  with  the  con- 
(£XA  of  two  fuch  jufticesas  are  authorifed  to 


^ftrift.  (CaUL  147 :  fee  Cowp.  579.)  Aad  the  ancertaSmy  of 
ptopeity  does  not  exempt  it  from  bding  rated;  that  only  MFc^li 
die  qittiitity  of  the  itiTefTment.  (DougL  593.) 

7  JLofd  Raym.  1281. 
*  *  9^  Mod.  3i4.«-v—Thi»  book  indeed  is  of  iittte.  cftimacbn 
4)raatkod9r,    But  fcne  h>  the  fame^ffisdl  Fitzg.  v^^  kz.  Cowp. 
f53«     P^ld.  388.^— »— It  ijiould  feem  tfaerefpre  that  the  land^ 
k^d^  tho  ruted,  is  not  bound  to  pay,  wheije  there  i;  a  t«pant  ii|. 
polfeiEoa^    ^  %  Own.  &  ^aft  639. 
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nominate  overfecrs :  in  teftimony  whereof^ 
the  juftices  fign  their  allowance  of  the  aJSefT^ 
ment,  and  afterwards  ^  in  order  to  its  being 
valid^  it  muft  be  publi(hed  in  dhe  churchj 
and  it  mti(t  alfo,  at  fcafonable  times,  be  open 
ro  the  infpeftion  of  the  parifliioners;  PerfonsP 
aggrieved  by  the  taxation  may  appeal  to  Ac 
fcflions;  and  the  *juftices  there  are  to  amend 
the  rate,  ib  far  and  in  fach  particulars  as  fhall' 
be  deemed  proper,  but  not,  without  *  neceffity,. 
to  quafh  the  whole  aifeiirment:  and  the  over- 
ieers  of  any  preceding  year  are  to  make  up 
their  accounts  wh^in  fourte^n^  day's  after  new* 
overfeers  aire  appointed  in  their  todm.  In  a* 
cafe,  that  happened  prior  ind^  to  die  pafling 
of  die  flatute,  by  which  this  provifibq'  waa 
enacted,  the  pariihioiiers  had  made  aix  6r£r 
of  veftry  to  borrow  money  to  build  a  worky 
lioufe,  and  to  indemnify  the  perfons  vilp 
fhoald  be  bound  for  repayment :  me  /yym^y 
of  the  rolls  decreed,  tho  fbme  years 'nad 
ifelapfed,  that  a  rate  fhould  be  ixmde  on  t 
()ari(h  to  rcimburfe  the  obligor,  wfipF  '^ 

*  » 

^  St.  17G.11.C.  3.       i  st/i7G?.it:c:3i'"if:? 

'  *  Doogl,  0J3.— If  a  fihgte ><ftfoli  r«cat)ld'§fe*o»ltt6H 
the  rate  will  be  qaaihed,  according  to  a  recent  decifion;  (l  Dorn. 
&  Baft  625)  tho  this  feems  oppofitc  to  prior  judgmcnta  (Cowp. 
329.)  hereby  over-niled.    But  fee  2  Dam.  k  Eaft  660. 
•  2  Wns.63s&c.  .1      • 

"      charged 
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diorged  this  loan.  Here  it  apptared>  that 
the  loan  was  contiadled  by  oonfent  of  the  pa« 
fi(bk>ntrs  fummoned  on  that  occaiion.  But' 
the  authority  of  the  ca&  has  betQ^tftioned 
ih  the  court  6(  chancery ;  and  feetns  ejGfec«> 
tuafly  over  winded  by  a  late '  dectfion  ia  the 
jdog's  bench,  by  which  it  appears  that  a  ratf 
caixnot  legally  be  made,  (or  repaying  money 
borrowed,  even  within  the  year. 


The  fiecefiity  of  providing  for  the  parochial 
poptr  makes  it  material,  in  a  legsd  Tiew,  to  in- 
quire, where  fvch  provision  is  to.  be  made,  or, ia 
other  tvordsj.  oi^  what  title  or  grounds  a  pau<- 
pi^'s  laA  local  fettiement  depends  $  whidi  haa 
been  llie  A^bj^ft  of  very  numenhis  iiti^tions. 
It  &tms  ijfear,  both  on  principles  of  law  and 
of.  common  humanity,  that  tht  impotent  poor 
ini^  be  provided  fbr  where  they  are  found, 
unleft  fome  place  of  their  iettlement  can  be 
difcQvered,  to  which  they  niay  be  renK)vedL 
and  which  is  more  peculiarly  bound  to  the 
performance,  of  that  duty.  Agreeably  hereto, 
k  lis  iaid  ^  to  b^  a  vulgai:  error,  that  the  ft. 

'  2  Wffls.  634.  (4thed.1L)  •  Doogl.  iiS. 

.  t  dtr*  io67.--^-*Iiidecd  th*  ft,  of  C.  II.  ufei  thf  expref* 

T  3  fion. 
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13  &  14  C.  IL  c.  12.  was  the  firfl:  i^tute 
concerning  fettlementi :  and  many  more  an* 
tient  laws  are  referred  to  as  having  been 
enadted  \p « that  purpofe.  But  that  ftatute  is 
now  confidered  as  the  great  balls  on  which 
the  dodtrine  of  fettlements  has  been  ereded; 
ofvvhiGh  I  proceed  to  give  a  very  fhort  iketch> 
as  it  ftands  on  general  notions  of  law,  and  on 
divers  aifls  ofparliament^  explained  by  judg-*- 
ments,  chiefly  recent,  of  the  court  of  king** 
bench. 

!     .         ♦       ♦ 

.  The  place  of-  iifiAMs  .finma:/Mie  evidence 
cvf  the  Settlement  of  fegitimate  children.  Bi^t 
-the  place  of  nativi^^fiibrds  an  Eb£>Iute  fettle^ 
ment'to'illegitimate  children,  unle& '  the  mo^ 
ther  hasy  during  her  pregnancy,  bMn  wrong- 
fuUyi  -or  bccafionally,  removed  to  tfie  pm(h  or 
towjnibip  Mirhere  the  child  happ<tisx€dr4ie.bom« 
The^ftatttte  of  Charles  the  fecondiitttntions 
^<f  a  native'"  as  the  firft  defcFiption  of  perfens 
kft  legally  ifettled,       *  •  ;  ,    .    .  . 


Tioli', '"  lad  legal)/  fetded/'  as  a  term  prev)6ufly  in  ufe :  and 
fach  tbuletttnu  had  ocaafimnUy,-  kvenl  yrnri  iitoHnreybeeR 
matters  of  debate,  {z  Bal.  358.    Dalt.  c.  Ixsdii.) 

^    ^  2  Bui.  358.     I  Sal.  12 1.     2  Sal.  474.  5^2.     3  Sal^  6& 

Cald.217,8, 

•  t 

1  But 


J.ECT*  IQ.     parijbfs  and towupips^ 

But  by  coailrudion  of  law^  and  juide- 
pendent  of  any  flatute^  a  fettlement  is  alio 
acquired  by  marriage.  The  wife's  fettlemen( 
^  that  of  her  hufband,  and  furviyes  tp  her, 
(her  maiden  fettlement  being  defeated  and 
gone)  after  his  death.  On  the  ott^er  hai^d^ 
if  a  i  wqmaoy  having  a  .fettlement^  quarries  a 
inan  not  legally  fettled  any  where,  (as  in  oqe 
in/lance  an  Iri/h  failc  r)  her  fettlement  is  not 
deftroyed;  it  remains  to  her  after  the  death  of 
her  hufband  i  and  ihc  may  be  removed  to  it 
^ven  in  his  life-time^  if  he  ceafcs  to  maintain 
and  refides  apart  from  her,  it  not  being  known 
where  in  particular  he  is  |  but  this  fhall  not 
extend  to  authorife  a  manifeft  feparation  of 
one  from  the  other.  In  ^  removals  of  a  wife 
or  widow,  as  fuch,  it  is  fufficient,  in  the  firft 
inftance,  to  prove  their  maiden  fettlements. 

Another  mode  of  gaining  a  fettlement  by 
conftruftion  of  law,  is  by  way  of  defcent,  as 
a  hereditary  or  derivative  right  from  the  father 
or  mother. 

As  to  fettlements  of  a  man's  own  acquir ' 
^f^on,  they  depend  principally  on  the  ibveral 

j  Burr,  fcttl.  ca.  n*»  39.  n«  118.     Str.  6S3. 
*  Cald.  206.  371.  236. 

T  4  ftatutcs 


^8o  Oftbt  facers  of      lect*  itr^ 

'  ftatutes  paAed  in  relation  thereto :  the  iirft 
of  whiich  laws  is  a  fort  of  text,  on  which  the 
dthdrs  have  proceeded  by  way  of  comment. 
In  all  fuch  cafes  of  acquired  fettlements^  forty 
days  "  refidence  in  the  pari(h  is  an  indifpenfable 
reqaifite«  But  fuch  refidence  need  not  be  for 
forty  fiicceffiye  days.  As  'where  a  iervanC 
has  reiided  part  of  the  year  in  one  parifh,  and 
at  different  intervals  in  another,  making  more 
than  forty  days  in  the  whole  in  each,  his  iet* 
tiement  is  in  that  where  he  flept  the  laft  night. 
Inhabitancyonaperjfon's''/aW(f^g^tf/^,  fubftan-^ 
jtially  his  own,  of  ever  fo  inconfiderable  valuer 
provided  he  came  td  it  by  a<ft  of  law,^nd  not  as 
ft  pecuniaiy  purcbaie,  will  gain  a  iettlement  $ 
and  this  is  by  conftrudlon  of  law,  and  a  cafe 
not  fpecially  mentioned  in  the  ftatutes.  But  if 
it  be  a  rented  ^  tenement^  it  muft  be  of  the  an- 
nual ^  value  of  ten  pounds,  yet  it  need  notf  be 


^  13  fr  14C.  IL  c.  I2»  1J.ILc.17.  jW.&M.cii. 
8  &  9  W.  III.  c.  30.  9  &  10  W.  III.  c.  1 1.  2  Sr  3  A*  c.  & 
12  A.fL  I.  c.  18.    9  G.I.  c.  7;  &31  G.II.  c.  11. 

«  2  Dura.  &  Baft  5 1.  *  DoogL  657,  8»  . 

'^     •  Sec  Dougl.  630—632.  767 — 770. 

f  This  term  is  conftraed  comprcheniively.  (1  Dam.  $c 
Eaft  137, 8.  35S— 361.) 

t  Per£»rtntace  of  fervkeft  ma  ootifiddntioii  for  occopjwg 
the  tenement,  11  equivalent  to  payment  of  rent     (1  Durn*  & 

'  Burr.  760  Sec    s^Donw4(Baft  4$x>&c         1 

X  iakea 


urcT*  100     parijbu  mid  trm^fhips.         a8»i 

takea  for  a  year :  if  Jt  be  a  '  peewnufy  pur^ 
fiq/e,  there  muft  hwt  beea  tlMrty  ponndtf 
confideration  sxyonty,  hnd  fdi  pakl  for  fucb 
property* 

Another  method  of  gaidbga  fettlpfMOt  m, 
\sf  foi^  days  refidtDce  after  'giraig  regttlaf 
notice,  as  required  by  fome  of  thefe  flatot0% 
of  coming  to  abide  in  the  parifh.  For  here 
jrt'leaftthe  law  confiders^  ivheiiier  popen^are 
likely  to  bopome  dhargeafade  at  iike<tine  ofiiisir 
coming,  and  if  ti»y  do*  not  enter  the  paoaih  im 
fisk  ini%ent  Aace,  aUows theratoaoquire^t 
iMtlebient^  I  do  >not  find  a  fiagle  Ca&  ^ter-» 
mined  upon  a  notit*  admdly  giyeh;  dllw 
there  have  been  fome  litigatioM^  4S  -to  Ada 
fuppof^  to  be  e(|nivalent. 


Bat  bydcpicis4fattite8,btingni/ft/<&^;f^^tf)r* 
tng  the  parocbtai  levies  (ttcept  diofe  to  fcaren- 
getv,  1iighwayii>  bridges^  and  die  window  tax) 
are  equivalent  tofuch  notice.  And  by  fome 
late  *  4eterminations,  if  the  houfe  be  genetalljr 

« 

•  It  ictml  mifttdMl  wktUier  t  gitcidftMit  gift  pf  kad  wiQ 
fwniib  the  mw^tf  ac^nag  %  fettiaiient,    (i  Darn.  Sc  Eaft 

<  Borr.  1062.  Bqjt.  fettl.  ca,  a*  148.  DovgL  564.  See 
Dottgl.  225,  6, 7.  6%U  z«  CaU.  376—285. 574^388 ;  and  aa 
particalar  a  Durnt  dr  £afi  628  ftc 

rated. 


ftB4  Of  the  officers  of       lect^  io, 

\exfc  of  the  mafter,  or  ^  witboot  fiich  ktve^ 
^  die  pauper  be  recdivi^d  again,  will  not  vitiate 
or  defeat  the  iettlement.  So  hiring  ^  fer  a 
]^ear,  and  fervice  fer  a  year^  but  not  under  the 
ianpe  contraift^  as  if  ^ei^  is  a  hiring  for  kis 
than  a  year,  and  fervice  purfuant  to  A,  an4 
then  a  fecond  hiring  for  a  year,  and  iervice 
voder  it  for  £>  long  as  will  noake  up  a  year's 
ierviee  in  the  whole,  this  wiU  gain  4  ietde* 
im}Bt«  In  (ttcfa  eaSc,  thwe  ittoft  have  beea 
no  interruptioni  or  dii^ontifiufai^e^  of  the  fifft 
9ontra£t^  ^  belbre  the  tin^e  of  ent^lirig  iKto  ^ 
^ond  agteeteent.  Bat  ftbfe^ce^for  anhftMii^ 
to  confult  withf  the  pauper'6  fkther  abo«iit*^ 
feoondhuin^  was  noC^^^lk'ued  fudi  ^  dif^' 
eontimiaii«e*  If  ifiddedv  m  this  or  in  otiier 
cafes,  the  "» relation  of  mafter  and  iefvant  is 
completely  difToltred'l^  mutual  confent,  there 
is  no  pretence  to  fay,  that  the  ftatute,  which 
r^quims  continuance  in  the  feme  ibrvice  >fbr  a 
year,  is  complied  with^  or  that,  a  fettlement  If 
gained^  .  But  where  *  they  part  a  iitUe  helefe 
^e  end  of  the  year,  the  court  rather  I06&.S. 


.*  Bprr.icttC  ca.  n*  14.    CalA  aoS. 

■  Furr.  tettl.  ct.  n»  37.    DoogL  309.    Cald.  Jyp,"       ^  ^^  ^ 

>  SeeDcmgl.  310:  n.    Cdd.  67.    1  Dtum.  &  Eaftjryt*  ; 

*  Barr.  fettl.  ca.  ii<>  147.     1  Darn.  &  Eaft  loi. 

•  B  JCf ,  ^ttt  xa.  n«  229.    Cald  48. 

Upon 


t%tT.iOk     pari/bis  and  tcwnjhips.  i9g 

xxpottthk  a&  an  ab&nce  witk  leave  than  a^  -a 
dii!bltition  of  the  contrad^  aod  in  thefe  i a* 
ftanees  ftrongly  inclines  to  adjudge  in&vour 
Bf  die  fdttlement. 


It  feems  proper  here  to  make  (ome  men« 
tion  of  •  certificates^^  which  are  writings  under 
the  hands  and  ieals  of  the  churchwardens^ 
or  die  majoF  part  of  them,  duly  attefted 
by  two  witneflesy  and  fubfcribed  by  two 
jufticesi  acknowledging  the  perfohs  therein 
mentioned  to  be  ftttled  in  the  parifti^  wfaidi 
grants  fach  memorial^  and  which  ^  is  conclu- 
five  evidence  of  the  fettlement  againft  the  pa- 
rish granting  it,  while  in  force,  and  till  an 

.  •  Which  «re  :&i4  to  b<  introdiccd  (by  ft.  8  &  9  W.  III. 
o«.  50)  tp  cure  a  raiical  Mt€t  in  the  fyftein  of  the  poor  kwi^ 
^z:  ibaty  ia  a  commercml  and  manttfiifituriag  couocry,  the  pooc. 
ihbold  all  be  confined  to  thefar  refpe^^m  pBiiihes^  and  hang 
poflipiTed  of  )nduftry>  vigour,  and  ildUj  aad  unable  to  find  work 
at  home,  thould  be  prohibited  from  feeking  it  abroad.  (Cald. 
t\^.  ^4  wdjpcA  the  power  of  renoral  on  a  fagg^ftloti  of 
bekig  ^^j  to  become  chargeable,  was  originally  thought  %, 
^r'^fltr^cKmeht  ofnataral  uberty,  quking  men  beggars  and' 
prifoners,  and  depriving  them  of  the  company  of  friends  and 
-relations,  of  choice  of  air  and  place  of  trade.  (Palt*  c  bcxiii. 
§  3»  cd.  1677.)  wluch  fe6tion  is  an  addidon,  amo^g  9dien« 
to  that  author.  ^ 

.  abandonment 


1 


u^ 


add  Of  the  officers  of       lect^  io# 

^jabandonment  of  it  by  the  paupers  or  their  dc^ 
fbendants.  If  it '  wants  the  aHow^oce  of  the 
juftices^  it  cannot  be  ufed  as  a  certificate; 
Such  certificated  paupers  cannot  be  removed 
from  a  parifli  into  which  they  come  with  this 
kind  of  manifcflo,  t^l  they  become  adually 
chargeable^  not  merely  becaufe  there  i*  a 
likelihood  of  their  becoming  fo  in  future. 
But  on  the  other  hand,  they  cannot,  by  the 
words  of  one  '  of  the  ftatutes,  gain  a  fettle-* 
ment  in  the  parifh  into  which  they  come  a^ 
certificated  paupers,  and  which  is  thereby 
bound  to  receive  them,  otherwiie  than  by' 
renting  a  tenement  of  ten  pounds  a  year,  or 
ferving  an  annttal  office.  Neither  '  can  the 
iervant  or  apprentice,  as  fuch,  of  a  certifi-* 
cated  perfon  gain  a  fettlement.  Bat "  by  an 
equitable  conflrudion  of  one  of  the  ifaitutes 
jufl  alluded  to,  a  certificated  perfon  may  gain 
a  fettlement  by  refiding  on  his  own  eflate,  if 


*i  See  Cald,  144  Sec.  and  the  cafes  there  cUed;  and  1  Dnni.' 
^  £aft  354— -3$S.— -«^A  fecond  certificate  difchar^s  a  former 
one»  both  being  givea  by  the  fame  to  two  difFerent  pafUheii 
(i  Dam,  &  Eail2i8.) 
. '  Burr,  fettU  ca.  n*  187. 

»  9le  10  W.  III.  CXI.  ^ 

<  St.  12  A.  IL  I.  c.  18.  $  2. 

»  Str.  163.  265,  6.    Burr.  fetU.  ca^  n»  75* 


tb9 


« 

the  purcW*e  money  s^ounts  to, thir^ pounds,. 
or  whatever  l>c  the  value,  if.  he  corner  to, 
itj,  jwbcther  copyhold  or  freehold,  by  other^ 
ip(^n&  than  a  pecuniary  con£deration<P  In. 
fiich  cafe,  his  real  property  gives  him  a  right 
of  adnuttance  into  the  parilh,  ind^endently* 
of  his  certificate,  vtrithout  that  pafTport, 


On  complaint  made  to  the  churchwardens 
^tfid  Qverfeers,  that  a  pauper,  (in  cafe  of  a  cer- 
tijSicate)  is  chargeable,  or  (otherwife)  likely 
to.becoq:)e  fo,  he  is  removeable,  by  a  written 
oifder  of  two  jufHces,  to  the  pariih  where  he 
is  iettled.  This  order  of  removal  may  be 
appealed  from,  by  the  parish  thereby  charged 
(due  notice  of  fuch  intention  being  given^ 
where  there  is  time  for  it,  otherwife  *  die  ap- 
peal may  be  entered  and  refpited)  to  the  next 
quarter  feffions  of  the  county  containing  the 
removing  parifh.  That  court,  by  the  ft. 
5  G.  IL  c.  19,  has  power  to  amend  defers 
isi  fomi ;  and  after  fuch  aniendmenC,  or  where 
no*  objedion  of  that  kind  arifes,  it  proceeds  to 
hear  the  evidence,  and  to  determine  on  the 
Jaw  refulting  from  the  fafts  proved,  according 

■Dougl.  191. 

to 


to  the  principles  on  which  the  fettlement 
depends,  and  of  which  I  have  given  this  vttf 
faccind:  {vamtaaj^  The  jodgmcnt  of  ithe 
&ffions  may;  be  reviewed,  and  reverfed,  or  af-* 
firmed,  in  the  king's  bench,  the  orders  made 
by  die  juftices  original^,  and  at  the  feflions, 
being  removed  by  writ  of  certwrarihtforc  that 
fuperior  tribunal. 


I  have  been  neceflarily  led  into  this  /hort 
detail  of  the  poor  laws,  by  the  mention  of 
diofe  fubaltern  civil  officers,  of  whom  I  have 
h&  treated,  and  with  whom  I  (hall  clofe  octf 
inquiries  into  the  various  difbibutions,  ac-« 
cording  to  the  laws  of  England,  of  political 
power  or  authority. 


PART 


V.' 


i 
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»        .       > 


■«       ^» 


PART  THE    FIRST. 


DIVISION  THE  SECOND. 


LECTURE      XL 

I 

Cfthe  prelatei  dfthe  tJbureB,  and  others  having 

Jpv^itual  promotion. 

HAVING  clofed  my  inquiries  into  tl^p 
feveral  fpecies  of  magiflracy,  or  per* 
fons  governing,  whether  fupreme  or  fubordi- 
Hate,  I  proceed  to  confider  the  other  mem<- 
bers  of  the  community,  or  thofe  wl)o  are 
governed. 

Some  indeed,  out  of  the  fuperior  orders 
of  citizens,  befides  the  general  and  intrin- 
fio  dignity  of  their  ilations  and  functions, 
partake  in  the  higheft  authority,  and  have 
a  iharo  in  the  legiflative,  executive^  or  ju« 

U  dicial 
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dicial  powers  of  the  flate :  fuch  are  the  mem* 
bers  of  the  three  learned  pro&ffions,  and  the 
officers  of  the  army  and  navy.  As  to  that 
profedion,  with  which  thia  courie  of  ibadies 
is  moft  conne^ed^  1  have,  in  one  *  of  my 
;$lement^ry  difcourfes,  already  fpoken  of  the 
char^ifter  of  an  advocate.  I  (hall  pais  over 
tnofl:  of  the  other  fpheres  of  life^  few  of 
which  af^rd  much  ground  for  legal  diiqut- 
£tion.  Still  lefs  am  I  inclined  to  treat  of 
fuch  diftin(5tions  as  confer  hardly  .aiiy;  right 
except  merely  that  of  precedence.  , 

*  •  - 

;^.  But  the  clergy  are  fo  juftlj  attd  fo  m^y 
ways  refpe<lted  by  the  lawsjr  .(b^ang,  as  thf 
legiflature  ^  have  heretofore  expj?dZed,it>  '^OQe 
;«f  the  great  ftates^  of-  this  rcajm'*)  i^s  .»tf 
^Qjand  a  feparate  and  partipuJar  di^vfiio^. 
Both  the  honours  and  emc^iipiflnts*  due. jtpr  this 
profeffion  are  inforced  by  reaibn  and  reveU^ 
tion.*  Neither  have  poiitiveinftifltotiiafiitej^n 
' wantmg  in  this  country  to  exalt  thelf  ,di4- 
radler  into  juft  dignity,  to  fecure  to  them 
their  merited  revenues,  and  to  arm  them  with 
privileges  and  exemptions.  There*  is  fbarcc 
^  code  of  Anglo-Saxon  kws  which  begioMP 

•  Elcm,  jur.  left.  VI,  i  *  St.  S  El.  c.  i. 

any 
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toy  other  manftcr^  than  by  aflcrtihg  (after, 
*  perhaps,  ibme  religidus  ordinances)  the  due 
tand  atciiftomed  franchifes  of  the  ehurch  and 
chtirchmen^  Thus  alfo  the  firft  chapter  of 
inagna  carta  ordains,  *^  qudJ  eccJe/Sa  Anglicana 
abera  Jit^  et  haheat  mnia  Jura  Jiis  integra  if 
Hhertatii  Jkas  ilUtfas*^  The  mainfeenanct 
and  prote^on  of  the  rights  of  the  ecclefiaf- 
tical  order  was  ahvays  a  part  of  the  cor<Hia<- 
tifiii  oith«  By  the  prefent  fonn  of  that  oath, 
enadid '  at  the  retolutiod,  the  king  is  to  fweatv 
^  that  be  will  to  the  utmoH:  of  his  power 
maintain  the  kws  of  God^  the  true  profeffioA 
tif  diegofpel,  and  the  proteftant  reformed 
^dUgioa  eftabliibed  by  kw,  and  will  prefenrt 
-unto  die  biJSK^  and  energy  of  this  reafan,  and 
4o  the*  churdbes  committed  to  their  charge, 
all  fuch  rights  and  privileges  as  by  kw  do  or 

<h41l  appertain  unto  them*'* 

ft 

^^  Spiritual  peribns  are  •  diftinguiihed  into 
iifkops^  priifisg  anddeacMs^  as  tha^  church  cf 
'':  England 


.  ^ 


,•  Wak,  Ll.  A.  S.  127.  <  St  1  W.  &  M.  fcin  1.  c.  6. 

*  Befidei  thefe,  (fays  Dr.  Burn,  ecd.  law,  t.  ordination)  the 
oTRome  has  five  ottiers,  fabdeacons,  ai^olychs,  exorcifb^ 
fcaders*  and  oftiaries.  But  according  to  Lyndwood,  a  canonift 
inpopifli  timei  ofcofifammate  learnings  (Prov.  27)  holy  orders* 


2g2  Of  the  prelates  itCT.ii. 

England  holds,  by  apoftolical  inftitution.  Our 
pofitive  laws  have  fUperadded  diftinftions 
confiftcnt  with,  and  in  no  degree  derogatory 
from,  this  divine  arrangement.  Here  I  muft 
again  make  mention,  firft,  of  the  king  %  who '  in 
fome  old  law  books  is  KA^A,ferfona  mixta y  pof- 
feffed  both  of  a  lay  and  an  ecclefiaftical  capa- 
city; and  who  hath  the  title  land- authority  of 
fupreme  head,  upon  earth,  of  the  church  of 
England ;  and  the  ftatute,  which  recognizes 
this  preheminence,  is  '  but  a  declaration  or 
reftitution  of  the  antient  common  law.  Some 
^lotice  has  already  been  taken  of  the  convoca- 
tions, or  provincial  fynods  of  the  clergy.  I 
have  alfo  had,  and  iliall  have  future  occafions 
of  fpeaking  of  the  archbi(haps  and  biihops,  as 


^  firlBe  loquendts  funt  quatuor  tantumy  fcilicet  /uhJiaconatui^  iia* 
tcnatuSf  prrjbyteratusj  et  eptfcspatus'*  In'  the  eptftle  written  bjr 
JElfric,  a  bilhop  or  abbot,  to  archbiihop  WaUUn,  many  years 
before  the  Norman  conqueil»  giving  an  account  of  feveral  coun- 
€i]s»  and  pointi  of  ecclefiaftical  hifloty,  there  is  this  paflage,  (in 
which  it  is  remarkable  that  pricfts  and  biihops  are  clafled  toge< 
ther,  tho  in  other  refpeds,  holy  orders  are  enumerated  exa6l]y 
according  to  the  church  of  Rome).  «'  Dtle/fi,  /eftem  9riliHti 
c9Hfiituti  J'uttt  in  lihris  ad  Dei  ferviiia  in  ecclefid  Dei  ;  dnus  tfi  tf- 
tiariuij  ficundui  eft  leSlor  l^c%  /eptimus  pnfiyter  five  epi/cQpuim 
Oftiahus  eft  cuftos  ecclefi^e  13 €•  DiliQi^  intelligite,  quod  amU  epift- 
copus  et  preft>yterfint  in  itn$  ordine^  hoc  eft  in/eptimo  or  dine  ecclefiaf'- 
tico,  uti  facer  liber  nobis  indicat  i^c.     (Wilk.  LI.  A   S.  1 67.) 

'  Yearb.  10  H.  VII.  i«.  b.    W.  Jon.  387. 

t  Mo.  782.    See  po&  left.  XIII. 

members 
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members  of  the  lords'  houfe  of  parliament. 
The  exercife  of  their  fpiritual  function,  fo  far 
as  it  was  a  proper  fubjedt  of  pofitive  inftitu- 
tionSy  is,  in  fome  meafure,  regulated  by  the 
ieverai  ads  of  uniformity,  which  will  be  men- 
tioned  in  the  ledlure  concerning  the  legal 
eftabliihment  of  the  nationaj  religion.  There 
are,  beiides,  other  particulars,  in  which  the 
prelates  of  the  church  are  refpedted  by  the 
law,  no^  perhaps,  undefervlng  of  a  fhort  re- 
cital. 

Biihops  ^  are  faid,  in  the  antient  chrlflian 
church,  to  have  been  chqfen  by  the  clergy 
and  laity,  and  that  afterwards  the  emperors 
aflumed  the  power  of  nomination,  in  order  to 
prevent  the  tumults,  that  arofe  at  fuch  crowd- 
ed eleftions.  This  right  was  divefted  from 
them  by  the  machinations  of  the  pope,  under 
the  pretence,  that  it  was  corruptly  exerted : 
and  the  ele<ftion  was  placed  in  the  conventual 
canons  of  the  cathedral  church,  whofe  choice 
was  ufually  confirmed  at  Rome.  But  Covar- 
ruvias  *,  tho  a  Spanifh  canonift  and  a  popi(h 
prelate,  maintains  the  propriety  of  the  prince's 

>  Ayl.  par.  jar,  can.  Angl.  ia6.  •  Covar.  476,  7. 

U  3  confent 
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confent  in  the  difpofal  of  bifhopricks,  and 
fays,  that  ya  France  it  was  indifpenfably  ne-t 
ceffary. 

It  has  been  declared  by  parlianient  that  all  ^ 
the  bifhopricks  In  England  ape  of  the  king's 
foundation,  and  that  he  is  the  patron  pf  them^ 
Sir  Edwar4  Coke  adds» '  that,  at  the  firft,  they 
were  donative.  In  the  Saxon  "*  age^i  ccclefiaA 
tical  dignities  are  laid  to  have  been  coniferre4 
in  parliament.  But,  except  during  the  feign 
of  Edward  the  fixth,  when,  by  a "  law  fince 
repealed^  archbifhopricks  and  bKhoprkka 
were  made  4onatiyes  of  th^  king^s  patronage 


*  Preamble  ft,  a.  f'oulgo  \.)  J,  I.  c  3.     Watf.  c.  ix, 
'  I  Inft.  1 34.  a. 

«"  Ayl.  126. The  king  fccqw  to  have  bad  the  right  (m 

]eafl  before  the  Norman  conquefl)  of  d'lfpofing  of  them.  For 
we  read  that  king  Edi^ard  the  elder*  by  advice  of  his  chanceflor 
Turketill,  iiUed  ap  feyen  vacant  bifhopricks  in  one  day.  (IngoU 
hid.  36.)  It  appears,  however,  that  in  times  flill  earlier*  there 
had  been,  ''  canoMtca  fralatorum  ele^lOf*  fince  Ingulphtu  €Oin« 
plains  of  the  long  difofe  of  it.  (Ayl.  ihid«  |  Infl.  13^  a.  13 
ed.  n.  I.) 

*  Su  I  B.  VI.  c  2.  repealed  by  ft.  i  M.  fefl*.  2.  c*  2««i«-«f 
The  latter  was  repealed  by  il.  z  J.  I,  c.  25.  ^  48,  whence  it 
might  be  inferred  that  the  former  was  revivedt  Bit  by  ft.  i  £1, 
c.  I .  the  ft.  25  H.  VIII.  c.  zqm  for  the  deftion  of  Ulhpps  in  the 
prefent  form*  is  revived ;  and  this  therefore  is  a  repeal  >of  the 
ft.  of  Ed.  VI.  independent  of  the  repeal  thereof  by  the  ft,  of 
^ary.     (|  Inft.  134.  a»     izQ^*  7*) 


a  then 
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there  **  has  been,  at  leaft  fince  the  time  of 
king  John,  or  rather  of  Henry  the  firft,  a 
form  of  election  by  the  dean  and  chapter  ob- 
ferved;  which,  before  the  reformation,  was 
fttbje^  to  the  control  of  the  king,  and  was 
frequently  interpofed  in  by  the  pope ;  and, 
iince  the  renunciation  of  Romifh  authority, 
iht  whole  power  in  effeft  is  vcfted  innhe  fo- 
vereign. 

After  fuch  election .  and  confirmation,  the 
new  bifliop  is  intitled  to  be  fummoned  to  par- 
Uament,  (as  I  obferved  in  my  fecond  lecture) 
even  before  he  obtains  reflitution  of  the  tem- 
poralties  of  the  fee,  which  is  jufUy  urged  as 
an  argument  to  prove,  that  his  attendance  in 
the  houfe  of  lords  is  by  antient  ufage,  as  a 
conflitutional  right,  annexed  to  his  ecclefiaili- 
cal  dignity,  and  not  by  reafon  only  of  his 
holding  lands  per  baroniam.  It  is  infifted, 
that '  in  the  time  of  the  Saxons,  biiliops  fate 
in  ftate  councils  by  reafon  of  their  office,  as 
they  were  fpiritual  perfons,  and  not  on  ac«- 

•  Gibf,  cod.  t.  V.  c  I  .—It  has  been  fappofcd,  (as  bifhop 
Gibfon  obfcrves)  that  the  above-mentioned  ftaiute  of  E.  VI. 
was  intended  to  pave  ihQ  way  for  the  abolition  of  deans  and 
chapters. 

9  3  Sal.  73, 

U  4  count 
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count  of  any  tenures.  Some  learned  men  \ 
therefore^  are  of  opinion,  that  the  prelates  <£ 
the  church  now  fit  in  parliament  in«a  double 
capaci^,  as  bi£hops,  and  as  barons  by  tenure, 
except  the  fivre  added  to  the  number  by  king 
Henry  the  eighth,  who  are  iaid  to  have  no 
baronies  annexed  to  their  fees.  But  finoe 
the  reil  conftituted  a  part  of  (he  general 
councils  of  the  r^lm,  before  the  eA^bli&<> 
ment  of  feudal  tenures,  their  fenatorial  func* 
tion,  as  well  as  the  reft  of  their  chara&er, 
may  be  fuppofed  to  have  remained,  after  they 
began  to  hold  their  landed  poiTeilions  ^^nr/ 
iaroniam;  efpecially  as,  during  the  vacancy  of 
a  fee,  there  are  many  precedents  of  writs  of 
fummons  diredted  to  the  guardians  of  the 
fpirituallies,  which  is  a  ftrong  confirmation 
of  the  fpiritual  capacity  of  the  bifhops  ixi 
parliamenti  independent  of  their  baronial 
right. 

The  perfon  eledkd  is  not  a  complete  bi<? 
(hop  but  by  coniecration ;  nor  till  after  that 
folemn  rite,  and  his  being  approved  by  the 
king,  (whofe  '  confen^  runs  through  the  pro«s 

1  Gibf.  cod.  t.  V.  c.  6.    Warb.  all.  148.  (4th  cd.J     Ayl  1 25. 

ccedings) 
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cecidings)  can  he  exercife  all  his  judicial  and 
important  operations ;  tho  it  is  faid^  he  may 
a<a  *  minifterially^  as  by  liTuing  his  certificate 
in  a  queftion  of  baftardy,  or  the  like. 

The  antient  mode  of  inveftiturc  to  biihop^ 
ricks,  by  the  pailoral  ftaff  and  ring,  gave 
great  offence  to  the  pope  and  his  zealous 
partizans.  Archbifhop  '  Anfelm,  not  having 
been  eledled  by  the  monks  of  Canterbury, 
was  contented  to  be  in  veiled  by  William  Rti*i 
fiis  in  this  way ;  and  was  himfclf  afterwards, 
with  a  very  ill  grace,  a  chief  fomenter  of 
thofe  difturbances,  The  matter  "  was  ad-» 
jailed  in  the  reign  of  John,  by  requiring, 
that  (befides  the  king's  prior  recommenda- 
tion, and  fubfequcnt  aiTent  to  the  election) 
the  new  biihop  fhould  do  homage  on  having 
his  temporalties  rcilored ;  which  mode  could 
not  be  objedled  to  as  a  form  of  conferring  a 
fpiritual  office  by  lay  hands.  In  the  interim  % 
the  king  is  fcifcd  of  the  freehold  of  the  tern- 
poralties,  may  take  the  profits,  and  prefent 
%o  a  vacant  benefice.     Neither  after  reftitu-. 

•  2R0I.451.    Gioi,  cod.  t,  V.  c.  2.  *  Ayl.  126. 

»  3  Sal.  71. 

»  I  R.  A.  881.    2  R.  A.  343,  4.  ex  parte  Tarrant  Cano. 
Trin,  term.  17S3, 

tioa 
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tion  can  the  bifhop  faavQ.an  adion  of  tief* 
pafs^  as  it  feenis  ^  for  a  wrong  done  doriog 
the  vacancy ;  for  that  fuit  implies  the  plain- 
tiff's being  in  poffeffion  at  the  time  of  the 
injury  committed.  Altbo  he  is  a  complete 
biihop  by  confecration,  and  altho  he  is  alfo 
sntitled  to  become  the  king's  tenant  in  tc^ 
fpc6k  to  the  barony  or  tempoialtiefc  of  tho 
fee^  he  is  not  a£hial  tenant  till  after  Iwmago 
done,  and  the  fuing  out  of  the  writ  of  .refti>* 
tution* 

Befides  the  former  requifites,  which  I  have 
alluded  to,  narnely  eleAion,  apprQbation,  con«« 
iirmation,  and  confecration,  there  is  the  £»*. 
ther  '  ceremony  of  inftailatioA  of  a  bifkop, 
and  inthronization  in  the  cafe  of  an  archbi<* 
ihop.  The  fame  *  efTentials,  that  are^  in  u& 
on  a  new  creation,  occur  likewiie  on  a^ 
tranflation  from  one  biihoprick  to  another^ 

except 


y  2  Inll.  V52.  «  I  Sal.  137.  *  W,  Jon.  160. 

*  In  pap^  times,  fuch  tranflationa  were  accompliCbed  by  pc» 
titloning  the  pope  for  a  difpcnfation  ;  which  praCiice  was  called 
'<  poftolauon/'  but  was  an  illegal  and  ufurped  power,  (i  Sal. 
137.)  The  cafe  is,  that  by  the  council  of  Sardi^*  tranflation^ 
of  biihops  from  one  city  or  fee  to  another  was  abfolutely  prahi- 
bited»  in  order  to  fhun  the  fufpicion  of  avarice  or  ambition  in 
nien  Qi'  that  coiupicuous  dignity  and  exalted  o$ce«     (AyL 
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except  cofiiccrationt  which  is  not  to  be  re-« 
peated« 

An  EngU/h  bifhop^  thus  duly  and  com-* 
pletely  conilituted^  may  be  laid  to  officiate  in 
many  di£ferent  capacities^     In  ordination^  and 
ether  fdemn  ritea  fet  forth  in  our  excellent 
]iturgy»  he  performs  a  purely  fpiritual  func«* 
ticHi  of  apoftolical  inftitution.    In  parliament^ 
and  in  convocatjpn,  he  is  invefted  with  a  le-» 
giflativcy  and  fometimes  a  judicial^  charader^ 
Jn  his  court  he  pofleiTes  ecclefiaftical  jurif* 
diAidn^  both  criminal  and  civil ;  which  he ' 
may  ^likhu^  in  perfon^  tho  in  general  it  re«- 
mains  dekgated  to  his  chancelbr.    As  to  the 
f^venues  of  the  fe$»  he  enjoys  a  power  of 
leafing  die  eftates,  of  which  he  is  feiied  as 
bifhops  fub^ed  to  fbme  provtfioqal  reftraintS|» 
iptroduced  by  ftatute  law  for  the  benefit  and 
fecQPity  of  the  fucceflbr.     Laftly^  he  difpofes 
of  benefices,  either  by  original  right,  <Jr  by 
Japfe*,  where  the  immediate  patron  neglcfts 

122.)  It  was  therefore  neceflkry  to  call  in  the  mercenary  af? 
fiftance  of  the  pope>  to  difpenfe  with  what  was  the  recejved  law 
of  the  church,  or  at  leaft  of  too  much  authority  to  be  overlook- 
ed* The  term  '*  poftulation,**  it  feems,  was  ufed  in  other  in- 
ftances  of  difpenfation,  as  in  favor  of  a  perfon  ele&ed  biihop 
pnder  thirty  years  of  age.  (Gibf,  cod.  t.  v.  c.  i.) 
«  I  Sal,  13^  ^  z  InA«36i« 

t9 
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to  prcfent    for    the    fpace    of  fix  cdmdar 
months* 

The  dignity  of  bifhop  is  univerfal :  he  is. 
%  bifbop  of  the  univerfal  church.  Therefore 
*  an  Irifh  prelate  mufl;  fue  and  be  fued  here 
by  his  appellation  of  bi(hop :  but  it  is  not 
ftri&ly  necefTary^  that  a  temporal  peer  of  that 
kingdom  ihould  in  any  a<ftion  have  his  titleq 
of  honor  on  the  record.  The  ^  Iriih  biihop-« 
ricks  have  always  been  conferred  as  dooativei 
by  the  king's  letters  patent. 

The  number  '  of  bi£bops  in  England  hath 
varied  inrdifferent  ages.  Thus  we  read  *"  of  n 
biihop  of  Whitehaven  fummoned  to  pax^--* 
ment  in  the  £fth  year  of  Richard  thefirft^ 
The  five  new  biihopricks^  created  \rf  Henry 
the  eighth,  were  fo  conflituted,  not  1^  hid 
fole  authority,  but  by  virtue  of  an  '  aft  of 
prliament,  pafied  for  that  purpofe. 

♦ , 
As  the  prefent  biihops  are  fuifragans  to  tho 


•  Pal.  345.  '  Pal.  27.     I  Sal.  X36. 

.  t  Ingalpb.  hift  36.  ^  i  Pari.  hill.  17. 

^  St.  31  H.  VIIL  c  9.    Gtbf.  cod.  L  viii.  c.  6;  where  die  aft 
may  beiecn;  for  it  is  not  printed  iik  the  editions  of  Raff  head  or 

dickering. 

•  archbifhops 
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^  archbifhops  of  each  province   refpeftively, 
fo  in  former  times  the  bifliops  alfb  had  their 

•  _ 

fuiFragans.  Thefe  *  inferior  fufFragans  were 
confecrated  like  other  1)i{hops,  •  and  had  their 
fees  in.towns>  not  in  cities^  like  the  regulaf 
permanent  bifhops  of  the  realm.  Confider- 
ing  that  an  adt  °'  was  paiied  relating  folely  to 
thefe  inferior  fuffragans,  fo  late  as  the  year 
1 5 34/ it  may  feem  remarkable  tha*  fince  that 
time  we  meet  with  fo  little  notice  or  mention 
concerning  them.  But  this  gives*  otcafioh  to 
remark^  that,  according  to  fir  Edward  ^okt  ^ 
every  borough  incorporate,  that  hath  or  had  a 
bidiop,  not  being  fufFragan  to  another  biihop, 
within  time  of  legdl  memory;  as  Weftmiivfteri 
is  and  continues  a  city,  thoogh  the  biihop-^ 
rick  be  difiblved.  Whatever  didmdHon  ah* 
tiently,  I  mean,  in  v^ry  early  times,  prevailed 
between  cities  and  toWns  in  England,  it  ctt^ 

'*The  term  « arc^bifhop**  appBcs  t9:tbepiDvitce»iiot.to 
the  diocefe.  The  two  primates  are.  refpe^ively  bifhops  of  the 
diocefes,  and  archbifhops  of  the  provinces^  of  Canterbury  and 
York.  (Watf.  c.  xii.)  For  there  is  no  other  biihop  of  thofc 
diocefes. 

'  Bum's  ecd.  law,  t.  biftiops,  §  8. 

«  St.  26  H.  VIII.  c.  14. 

B  I  Inil.  109.  b.  But  Mr.Hargravc  adds,  {[13.  ed«  ad  loc.) 
that  this  is  an  unapt  example :  for  Weftminder  was  exprefsly 
created  a  city,  by  the  fame  letters  patent  which  ere£led  the  bH 
iboprick. 

taihly 
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tainly  wat  not  this :  forin  the  great  *  coubcS 
of  bUhops  and  abbots  holden  here  io  the  year 
1072^  by  command  of  pop«  Alexander*  the 
iecondy  by  the  confent  and  in  the  pve&nce  o£ 
the  king,  for  fettling  the  difputed  fuperloii^ 
ty  between  the  two  archbifliops^  it  wat  4e* 
cieed,  diat  biihf^s'  fees  fhould  be  tramfcrre^ 
from  towns  to  cities.  This  decree  probably 
gaTe  rife  to  the  opinion,r  that  a  btibop'a  (be 
conftitutad  a  city^  in  the  cafit  alio  of  the  new 
foundations.  The  fame  didindion  is.  not  paid 
to  biihops'  fees  in  Ireland. 

The  blihops  of  each  province  arei  afr  I 
ha?e  fki4  fuffragans^  and  under  the  authority 
and  jurifdidion  of  the  refpedive  archbiibop. 
Ft>r '  tho  there  may  be  a  co-ordinatiorf  jure 
JkinOf  jtt  there  is  a  fubordinatiDn/tfr^  tcckfi^ 
qfiico  quM  bumdfiOf  not  of  neoeffity  fiom  the 
nature  of  their  offices,  but  for  convenience  6c 
political  expedience.  And  tbefefoft  ^  when 
the  archbi^p  of  Canterbury  had  cited  before 
him  liie  biihop  of  St.  David's,  and  was  pm- 
ceeding  to  deprive  him  for  iimony,  the  king's 

*  Ingolph*  9f ,  93d-~-The  fee  of  the  grett  midland  diocde 
was  accordingly  fooa  afterwards  traosferred  from  the  town  of 
Dordieaer  in  Oxfbrdihire  to  the  dt/  of  Lincohi ;  and  fi)»  I 
fuppofe,  in  other  inftances. 

f  LordRa7m.54i.       ^LordRaym.  447— -45i«S39-~'545* 

bench 
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beach  refbfed  to  grant  a  prohibition  to  (by 
the  proceedings  •  in  the  archiepifcopal  court. 
The  bifhop  s^ppealpd  from  the  metropolitan  to 
.the  higheft  ecclefiaftical  juriidi^ion,  namely^ 
t^t  q£  the  delegates  commiffioned  under  the 
gffeajt'iJodi  and  yet  at  the  fame  time  tooved  for^a 
prohibitton  to  prevent  them  from  entertaining 
the  caufe^  but  the  king's  bench  again  reje<^ 
fid  hi»  application.  Then  he  obtained,  with 
fome  difficulty,  a  writ  of  error  to  the  houie 
iif  lards,  on  the  denial  of  the  prohibition,  but 
It  was  determined,  that  a  writ  of  error  would 
not  lie  in  this  cafe.  Thefe  adjudications  con- 
pur,  in  conjfirming  the  archbiihop's  right  of 
juidididtion* 

As  hetween.  the  two  primates,  the  archbi- 
Ihcp  of  Canterbury  has.  the  preheminence. 
He  isilHed  primate  and  metropolitan,  not  of 
Englaiad  onj^,  «s.  thd  archbiihop  of  York  is, 
]>ut  of  all  Eog^and,  becaufe  /  in  popifh  times 
he  ^va6^  inveft^d  with  a  legatine  authority 
throughout  both  provinces^  and  may  at  this 
day  grant  £u;ukics  and  difpeni&tions  in  both 
provinces  alike.  But  if  we  go  up  higher 
than  the  date  of  any  legatine  authority,  we 

'  Burn's  eccl.  hw,  t.  bifliops,  f  i. 

fhall 


3^4  of  the  pretafes  tfict.  it* 

jQiall  find  him  the  only  primate  of  Britairfi 
alterws  orbis papam*  I  and  the  powers  deput^ 
cd  from  Rome  were  but  felfe  gloflc^,  that 
concealed  his  genuine  right.  Winifred,  *  bi- 
fliop  of  York,  is  faid  in  very  early  times  to 
liave  been  deprived  by  Theodore,  ahjibifhop 
of  Canterbury :  for  the  former  fee  vrzs  not 
antiently  metropolitical,  but  fubjeft  to  the 
then  only  primate's  jurifdiftion.  IngulphoS 
writes  %  that,  at  the  council  before  fpokeii 
of,  it  was  proved,  quod  Eboracenjis  ecck* 
Jia  Cantuarienji  debeat  fubjacerei  and  that  it 
was  fettled,  that  the  archbifliop  of  York 
fliould  attend  with  his  fujffragans  at  the  con^ 
ventions  fummoned,  and  obey  the  decrees 
made,  by  the  fuperior  archbilhop.  At  the 
iame  council,  the  archbiihop  of  York's  pro- 
Vxncial  jurifdiftion  was  recognized  over  his 
fuffragans,  north  of  Litchfield  and  the  river 
Homber,  not  in  England  only,  but  to  the  ex« 
tremeft  parts  of  Scotland.  His  power,''  how- 
ever, over  the  Scotch  bifhops,  he  loft  ibon 
after  the  middle  of  the  fifteenth  century ;  and 
it  was  transferred  to  the  archbiihop  of  St, 
Andrew's.     The  ^  dignity  of  the  archbifhop 

•  Lord  Raym.  54U  *  Ibid.  •  HBft.  92, 

^  Bum's  ecd»  bw«  t.  Ulhopf,  §  i.  ^  Ibid. 

of 
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of  Ctnterbury  is  laid  to  bzrt  been  io  far  re- 
{pc&ed  even  abroad,  that  in  general  councils 
he.  had*  the  precedency  of  all  other  archbi- 
(hops. 

An  archbiihop  is '  intitled,  at  the  creation  or 
tranflation  of  one  of  his  fu^agaHs/  to  demand 
a  legal  conveyance  of  the  next  avoidance  of 
inch  digQity  or  benefice  belonging  to  the  fuf- 
/ragan's  fee,  as  the  archbi£hop  fhall  chooTe 
and  name,  which  is  thence  called  his  *^  option," 
and  in  cafe  of  his  death,  his  executors  will 
have  a  right  to  prefent,  or  he  may  make  a 
particular  and  exprcfs  difpofition  thereof  by 
Will. 


Having  mentioned  thefe  particulars  relative 
to  archbiihops  and  bifhops,  I  am  noxt  in  or-* 
der  to  fpeak  of  Jeans  and  chapters^  which,  ac-» 
cording  to  fir  Edward  Coke  ^,  were  originally 
inAituted  as  a  council  to  the  bilhop,  to  ad« 

*Burn,  cccl.  law,  t.  biftiops,  §  7.— It  feems^  that  an  option 
IS  loft  by  the  death  or  tranflation  of  the  bi(hop  who  granted  it  % 
and  that  the  archbi(liop»  or  his  perfonal  reprefentative*  cannoc 
prtfent  after  the  death  of  the  bi{hop»  tho  the. vacancy  happened 
in  his  life-time^  but  the  prefentation  falls  to  the  crown  during 
the  vacancy  of  the  fee.  (Ambl.  lot.) 

y  3  Rep.  75.  a.     \  Inft*  103.  a« 

vifc 
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vife  with  him  in  matters  of  difficulty^  and  to 
affift  him  in  deciding  controverfies  concern- 
ing religion,  and  alio  to  confent  to  leafes  and 
grants  made  by  him,  in  order  to  bind  his 
fucceffor.  But  now,  by  the  ftatutes  which 
concern  leafes  made  by  fpiritual  perfons,  the 
fucceffor  will  be  bound  without  the  concur^* 
rence  of  the  dean  and  chapter,  if  the  powers, 
ipeciiied  in  the  ads  of  parliament,  are  not  ex-* 
ceeded.  In  matters  to  be  tranfadted  by  the 
dean  and  chapter,  the  *  dean  hath  no  nega- 
tive or  neceflary  voice. 

Deanries  and  prebends  are  *  holden,  in  op« 
pofition  to  the  authority  of  fir  Edward  CokOt 
to  be  finecures,  that  is,  preferments  not 
having,  locally,  the  cure  of  fouls.  It  feemSi 
however,  altho  there  has  been  fome  con- 
troverfy,^the  better  opinion,  that  a  deanry  *  is 
intirely  a  fpiritual  office  and  promotion,  apd, 
as  fuch,  fubjed  to  the  viiitation  and  conijrol 
of  the  ordinary  %  or  ecclefiaflical  iiiperion  .   * 

* 

*  Watf. c  xliv*    2 Burn> ecd.  law, 99^-102.  (8Y0.ed«  1767.) 

■Watf,c.  iL  ^2R.  A.  229.  341, 

«  ••  Ordinarius  (fays  fir  Edward  Cokr«  i  loit  i^:x.)'^}^ 
that  hath  ordinary  jurifdi^tion  in  caufes  ecdefiafticalt  immediate 
to  the  king  and  his  court  of  common  law,  for  the  better  execu- 
tion of  jafHce,  as  the.bifhop  or  any  other  that  hath  exempt  and 
immediate  jurifdidlion  in  caafes  ecclefiaflical."  The  king  it 
ililed  fupreme  ordinary.     (Watf.  c«  xvii.)^ 

<  The 
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The  deans  and  chapters  of  various  cathe- 
drals have  various  degrees  of  eccleiiaflical  ju- 
rifdi<ltion;      Sometimes    alfo    the   members^ 
who  compofe  this  body,  have  a  portion  of  lo- 
cal juriididtion   individually,   with   a  power 
bf  appointing  a  commiflary,  for  the  probate 
t)f  wills,  or  the  like:  but  this  branch  of*  ec- 
clefiaflical  authority  cannot  ^  be  demiied  to 
the  farmers  or  tenants  of  a  prebendal  eflate. 
Such  portion  of  juriididion  is  what  properly 
confers  the  title  of  dignitaries  *.     In  like  man- 
ner^ their   revenues  are   either  policjTed   by 
them  jointly  and  indifcriminatcly,  or  are  an- 
nexed to  the  deanry,  or  to  a  particular  q^non- 
ry  or  prebend ;  and  in  either  cafe  their  power 
of  leafing  is,  by  the  feveral  ftatutes  relating 
thereto,  put  under  proper  reftraints  for  the 
benefit  and  fafeguard  of  the  fucceflcM-s. 

By  the  laft  ^  ftatute  of  uniformity,  all  per- 
ibns  having  ecclefiaftical  promotion,  ( ?  except 
the  regius  profeflbr  of  civil  law  in  the  univer- 
fity  of  Oxford)  muft  fubfcribe  a  declaration 
of  their  conformity  to  the  liturgy  of  the 
church  *of  England,  and  muft  have  been  epif- 

1 

.     *  T.  Raytn,  88. 

•  )  C^^Ot  663..   Watf,  c.  11.     Gibf  cod.  t.  viii,  c.  2. 
'  St.  13  Sc  14  C.  11^  c.  4.  §  8.  I3>  14.  s  §  29. 

.    .  X  2  copally 
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copally  ordained  priefts.      The  *  refidence, 
and  other  epclefiaftical  duty  of  deans^  canons^ 
and  prebendaries^  is  partly  regulated  by  their 
local   cuftoms  and  ftatutes,    partly   by  the 
Englifh  canon  law,  and  partly  by  feme  few 
adls  of  parliament.     In  a  ^  late  cafe,  concern* 
ing*  the  repairs  of  a  prebendal  houfe,  it  was 
holden,  that  an  adtion  lay  for  dilapidations  in 
this,  as  in  the  inftance  of  parochial  benefices; 
and  the  local  ftatutes,  which  dire&ed  the  ge« 
neral  body  to  provide  the  materials  for  fuch 
repairs,  were  to  be  of  conclufivc  authority. 
It  ^  has  likewife  been  recently  determined^ 
that^  where  the  ele£tion  is  (as  commonly)  in 
the  dean  and  chapter,  a  mandamus  will  a^ue 
to  compel  an  election  to  a  vacant  canonry : 
that  the  dean  has  no  cafting  voice;  and. that 
the  canons  may  vote  by  proxy :  that  there  is 
no  lapfe  to  the  bi{hop  of  a  vacant  canonty; 
and  that  ^  he  cannot  prefent  to  fuch  prefer* 
ment,  in  default  of  an  eledlion  in  proper  time, 
by  virtue  of  his  vifitatorial  authority '. 

As 


^  Burn.  fed.  \z\v,  t.  deans  and  chapters^  and  t.  refidence. 
'  »  Durn.  &  Eaft  630—639.  J  1  Durn.  &  Eaft  6{^ 

^  I  Durn.  k  EaU  65c— 653. 

^  There  was  no  dean  and  chapter  of  the  cplfcopal  church  of 
Norwich  till  the  thirtieth  year  of  H.  VIII.  when  that  king  con- 
verted 
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As  to  archdeacanSf  and  chancellors  of  diocefes^ 
thofe  ecclefiaftical  dignitaries  having  before 
been  fpoken  of  in  rcfpeft  to  their  judicial  ma- 
giftracy,  little  more  occurs  to  be  mentioned 
concerning  them. 

Laftly,  therefore,  rural  deans  are  ecclefiaf- 
tical officers  of  great  antiquity,  their  duty  be- 
ing principally  to  give  attendance  at  the  bi- 
fhop's  court,  and  to  prefent  offences,  as  ap* 
pears  by  their  "  oath.  Their  "  miniftration 
was  temporary,  they  being  fubjeft  to  amo- 
tion by  the  bifliop  or  archdeacon  refpeftively, 
whom  they  affifted;  and  their  appointment 
did  not,  like  a  benefice,  require  canonical  in- 
flitution.  Thefe "  rural  deans  alfo  held  their 
chapters,  at  which  the  archdeacon  was  by  ca- 
non enjoined  frequently  to  afild ;  fo  cautious 
and  exadl  was  the  antient  polity  of  the  Eng- 
liih  church.     The  '  office  of  rural  dean  was 

verted  the  priory  there  into  a  deanry  and  chapter,  and  incor* 
porated  the  new  dtan  and  chapter,  and  granted  them  all  the 
poSefilons  of  the  priory.  (Com.  499.  3  Co.  73.)  Hence 
that  monallery  is  not  mentioned  in  the  liUs,  fet  forth  by 
Burn  and  AylifF,  of  thofe  difTolved  by  flatute  paifed  the  very 
following  year,  which  catalogues  are  reforted  to  in  inquiries 
CDQceming  exemptions  from  payment  of  tithes. 

"  Burn,  eccl.  law,  t.  deans  and  chapters,  ^  6. 

^  Lynd.  prov.  14.  79.  327. 

•  Conft.  Othon.  with  Athon's  comm.  52,  53, 54. 

>  Burn,  eccl.  ]aw>  t.  deans  and  chapters,  §  6. 

X  3  greatly 
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greatly  funk  into  difufe  even  before  the 
reformation,  and  there  have  been  very  few 
attempts  to  revive  it  in  pradlicc  and  autho« 
rity. 

Concerning  thefe  fuperiors  of  the  cleric^ 
prder,  I  fhall  only  fubjoin,  that  for  the  go- 
vernment of  the  church  and  the  correction  of 
offences,  vifitations  **  of  parifhes  and  diocefes 
were  inflituted  in  early  ages,  and  are  ftill  hoi- 
den  at  fit  feafons,  by  the  archbifhops,  bifliops, 
and  their  fubftitutes.  But  the  ^canons  and 
rules  relating  to  this  fubjedt  do  not  feem  ne- 
ceflary  to  be  enlarged  upon  in  this  courfe  of 
ftudies.  I  fliall  therefore  here  clofe  my  ac- 
count of  the  prelates  and  others  in  the  more 
exalted  ftatipns  of  the  church,  and  (hall  in 

» 

the  next  ledure  treat  of  that  venerable  body 
of  men,  the  parochial  clergy. 


9  Burn,  ecd.  law>  U  viiitadon. 
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LECTURE        XIL 


Of  the  parochial  clergy^ 


IN  the  prefcnt  lefture  I  propofe  to  treat 
of  an  order  of  citizens,  highly  refpeft- 
able  for  number,  piety,  learning,  and  merito- 
rious lataurs,  the  parochial  clergy  of  this  land. 
Thefe  may  be  methodically  diftinguiflied  ac- 
cording to  the  feveral  kinds  of  preferment, 
which  they  refpedtively  hold,  as  reftors  or 
parfons,  vicars,  and  others. 


I.  A  par/on^  according  to  legal  propriety 
of  fpeech,  is  the  ecclefiaftical,  or  Ipiritual, 
redtor  of  a  reftory ;  and  he  is  invefted  with 
the  former  appellation,  becaufe  perfonam  gerit 
ecclejia^  being  feifed  for  his  life  of  the  perma- 
jaent  inheritance  of  the  church,  which  he  re- 
prefents,  and  whofe  rights  he  is  \q  maintain. 

^4  fioth 
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Both  *  a  parfon  and  vicar  arc  reputed  in  law, 
for  the  benefit  of  the  church  and  their  fuc- 
ccflbrs,  to  have  a  fort  of  qualified  inberitancey 
but  only  an  cftate  for  life^  as  to  any  afta  tha^ 
iciighi prejudice  the  next  incumbents.  A  par- 
fon is  in  titled  to  all  the  ecclefiaflical  righta 
and  dues  of  his  church,  by  the  general  im- 
plication and  intendment  of  the  law,  without 
particular  proof  or  evidence ;  and  thofe  others 
muft  fliew  any  feverance  or  appropriation, 
who  would  avail  themfclvcs  of  i^.  Thcfe 
rights  are  the  tithes  great  and  fmall,  (of  which 
I  fhall  difcourfc  as  a  fpecies  of  incorporeal 
hereditaments)  oblations,  and  fome  land.  A 
redlory  ^  cannot  fubfift  without  land ;  but  for 
this  purpofe  the  church  and  churchyard  are 
fufficient,  and  it  is  not  neceflary,  in  order  to 
prove  a  rectory,  to  ;hew  that  there  is  any 
other  glebe  belonging,  to  it.  For  the  free- 
hold of  the  church  and  churchyard  muft  be 
in.fomeperfon,  and  it  cannot  be  in  the  pa- 
rochial inhabitants,  who  are  not  (to  this  pur- 
pofe certainly)  a  corporation,  and  of  courfe 
not  legally  qualified  to  hold  lands ;  it  is  there- 
fore adjudged  to  be  in  the  parfon.    He  *"  only 

■  I  Inll.  341.  a.  ^  I  Sal.  165.     3  Sal.  377. 

«  2  Cro.  ^(rj. 

cai\ 
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can  grant  licence  for  burials  within  the 
church,  and  not  the  churchwardens,  nor  even 
the  ordinary  hinifelf.  He  i$  ^  intitled  to  the 
profits  of  the  churchyard,  and  may  bring  an 
adton  for  entering  it  as  his  clpfea  or  demife  it 
to  a  tenant, 

The  canonifts  fpcak  •  diftinflly  of  majores 

w 

ecclefice^  as  cathedrals,  and  minor es^  or  parifh 
churches  and  chapels.  It  is  ^  faid,  the  king 
mav  by  his  patent  make  a  church  and  its  en- 
yiroi^s  a  catl)edra|.  But  this  muft  be  under-* 
ilood  reflxidlively,  where  there  is  a  biftiop's 
fee  5  for  •  otherwife  there  cannot  be  a  cathe- 
4ral.      Lyndwopd  writes  \  ^'  circa  ecclejiam 

majorem 


^  2  R.  A.  377,— An  anonymoofl  cafe  (2  Sho.  184)  ap* 
parently  contradi&;i  this,  as  to  the  churchyard :  perhaps  what 
is  there  laid  down  is  intended  to  be  confined  to  London ;  but 
that  **  churchw^^eni  (hould  have  a  right  to  the  churchyard,'^ 
{^Qifis  inconfident  with  more  than  one  principle  of  law. 

^  Lynd.  prov.  9.    GIbf.  cod.  t.  viii.  c.  2, 

^  W.  Jon.  166.  %  2  And.  168. 

••  Prov.  253*— A  man  was  indidlcd  on  the  ft  5  &  6  E.  YU 
c.  4.  for  flriking  in  St.  Paul's  churchyard  :  and  he  moved,  that 
beii^  a  cathedral  church«  it  was  not  within  the  datute.    Bot 

the  court  over-ruled  the  objection,  (i  Cro.  224.) ^Itmigfat 

be  very  material  to  a  defendant,  whether  the  dimenfion  (hould 
be  taken  exadlly  according  to  Lyndwood,  if  that  law,  which  is  fo 
penal,  were  to  be  rigoroufly  inforced  :  for  befides  being  excom- 
municated ip/oJaSiot  the  offenders  are  liable  to  lofe  one  of  their 
ears,  and  ''  if  they  have  none  ears,  to  be  marked  in  the  cheek 
with  a  hot  iron  and  the  letter  F  thereon,  whereby  they  may  be 

known 
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major  em  continebit  ccemeterium  quadraginta  paf^ 
fus^  fed  circa  ecclefiam  minorem  continebit  tri-^ 
ginta  pajfus''  If  jiny  other  diflin<5tionSj  bc-r 
fides  thefc,  ever  prevailed  in  England  between 
cathedral  and  other  churches,  they  were  not 
perhaps  very  clearly  fettled.  As  to  the  minores 
ecclefice  I  fliall  farther  obferve,  that  if*  a  place 
of  divine  vvorfhip  has  the  adminiftration  of 
the  facran^ents  and  fepulture,  it  is  in  law 
judged  a  church,  and  not  a  chapel  belonging 
to  a  mother  church,  But  in  order  eiFedhially 
to  exempt  it  from  all  dependence  on  a  fup- 
pofed  mother  church,  it  is  material'to  inquire, 
^  for  how  long  a  period  fuch  immunities  haye 
prevailed.  This  may  be  an  important  con- 
troverfy  to  the  redor ;  of  whom  I  fhall  for 
^e  prefent  only  fiirther  remark,  that  *  he  13 

'     intided 


known  for  fighters  an4  fray-makers.'*  (Burr.  240-^244.) 
The  flatute  fays  <'  excommunicated  if/oJTa^o**  ftill  there  mail 
be  a  fentence  declaratory ;  as  if  an  ad  fays  a  man  fliall  faflfer 
death.  The  cafe  in  i  Vent.  146,  is  mifreported.  Rep.  EsR« 
Hard,  ipc-rips* 

*  2  Inft.  363.  ^  1  Sal.  165. 

1  2  R.  A.  348.  Hob.  149.  302.  Mo.  6o6.  1  Cto.  775* 
Watf.  c.  14.  ad  fin ;— rwhere  the  fame  is  affirmed  of  a  mere  lay- 
man»  and  it  is  faid,  that  perfons  baptifed  or  married  by  him 
need  not  be  re-baptifed  or  married  again.  But  noti^,  if  ic  were 
pclTible,  that  a  layman  fhould  by  fraud  be  induced  redor*  ( 
apprehend,  that,  fmce  the  ft.  13  &  14  C.  II.  c.  4.  f  13*  14,  the 
proceedings  conHituting  him  fuch,  would  be  confidered  as  nulU* 
ties,  and  that  he  would  not  be  emitled  to  dthcs^  nor  his  a^t  r alid. 

Th« 


lECTk  1 1.     Of  the  parochial  cler^.  315 

intitled  to  his  tithes^  as  being  after  indudtion 
in  complete  poffcfSon  of  the  benefice,  tho 
admitted  on  a  wrongfiil  and  illegal  prefenta- 
tion,  or  tho  wholly  infufficient  and  illiterate, 
for  he  is  a  parfon  defaSo^  and  the  a<9ts  creat- 
pg  him  fo  are  not  mere  nullities. 


II.  The  origin  of  vicarages  is  attributed  tq 
the  ingenuity  of  the  monks,  as  a  means  of 
advancing  the  revenues  of  the  corporate  fo- 
ciety.  For  when  a  religious  houfe  were  the 
patrons  of  an  advowfon,  they  appropriated  to 
fhemfelves  the  principal  emoluments,  and  gave 
a  fcanty  allowance  to  the  officiating  minifter 
of  the  church,  it  *  not  being  then  neceffary, 
that  he  Ihould  be  provided  for  by  a  ftable, 
permanent,  endowment.  But  by  the  ftatutes 
15  R.  IL  c.  6.  &  4  H.  IV.  c.  12.  in  cafes 
of  '  appropriations,  fome  fecular  perfon  (that' 

is. 


The  cafes  cited  above,  and  in  the  work  beariiig  Dr.  Watfon's 
name  (fuppofed  however  to  be  written  by  Mr.  Place,  of  Gray's 
Inn,  2  Wilf.  295)  are  prior  to  the  flatute :  which,  it  is  furpriiing, 
the  learned  author  of  that  valuable  work  (hould  not  havcconfi- 
4ered.  Therefore,  fo  far  as.  refpc^  laymen,  the  dodxinc,  I 
foppofe,  maft  be  rejected. 

n   2  Rol.  99. 

*  By  thefe  ftatntes,  in  appropriations,  provifion  was  to  He 
made  for  the  poor,  as  well  as  for  the  vicar.    It  feems  api  ro.wi- 
aiLr:  . 


3 1 6  Of  the,  parocIAal  clergy,     l  e  c  T .  1 2 . 

is,  not  a  regular  or  profeflcd  monk)  is  to 
be  canonically  inftituted  and  induded  yicar/ 
with  a  competent  and  durable  endowments 
Thefe  laws  niight  have  been  fraudulently 
evadedi  had  the  monks  renaained  at  liberty  to 
conflitutc  one  of  their  own  body  vicar  j  and 
therefore  the  parliament  very  providently  en- 
adted,  that  it  fliould  be  a  fccular  pricft.  The 
mode  of  endowment  is.  not  pofitively  prc- 
fcribed ;  but  it  has  ufually  been  made  by  af- 
figning  the  fmsdl  tithes  for  that  purpofe. 
§uch  endowments  of  vicarages  are  njot  within 
the  reftriftions  of  the  ftatutes  of  **  mortmain : 
they  may  be  eiFefted  by  the  concurrence  of 
the  ordinary,  patron  and  parfon,  without  the 
king's  licence  or  aflent.  For  tho  the  new  vicar 
becomes  a  corporation  fole,  he  becoooes  fo 
by  the  common  law,  and  therefore  does  not 


ations,  by  obtaining  the  kiog*6  licence,  and  complying  with  the 
other  rcquifite.s  may  ftill  legally  be  made,  in  favour  of  an  cede- 
jiadical  corporation  folc  or  aggregate.  (Watf.  c.  xvii.)  But 
fuch  unreafonable  alienation  of  dues  from  the  officiating  incum- 
bent is  not  likely  to  take  place.  The  two  ftatutes  are  faid  to 
relate  only  to  appropriations  fubfequent  to  their  date*  (2  Rd. 
99.  Pal.  222.)  Therefore  the  fmall  as  well  as  great  tithes 
may  be  generally  claimed  by  an  impropriator,  where  diere  if 
no  trace  of  an  endowed  vicarage.  But  he  is  perhaps  compel* 
lable  to  a/Hgn  a  portion  of  the  fmall  tithes  towards  the  oiam- 
tenance  of  an  officiating  prieft.  (1  Vern.  247.  Ycarb 
31  H.VJ.  14.  a*)  ;  . 

•  Pal.  427.    2  R.  A.  334.    Watf,  c.  xvii. 

Q  need 


•  t 
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need  a  licence  to  take  in  mortmain.  The 
vicarage,  being  thus,  with  the  confcnt  of  the 
proper  parties,  endowed,  becomes  a  diftinft 
benefice,  in  the '  gift  or  patronage  of  the  im- 
propriator. For  the  inheritance  of  the  im- 
propriation regularly  draws  with  it  the  patro- 
nage to  the  vicarage;  that  is,  ojf  common 
right,  and  where  nothing  appears  to  the  con- 
trary :  and  farther,  where  there  is  a  reftor  and 
vicar  in  the  fame  church,  the  patronage  of 
each  benefice  refpe<5tively  may  be  in  the  fame 
or  difBsrent  hands. 

The  **  vicar,  independently  of  any  endow- 
pient,  or  of '  prefcription,  (which  fuppoies  an 
endowment  and  fiipplies  its  place)  can  claim 
nothing  at  law  againft  the  reftor.  But '  he 
may  by  prefcription  intitle  himfelf  to  tithes 
not  nominally  included  in  an  endowment,  the 
uiage  being  admitted  as  a  mode  of  conftruing 
fuch  inftrument.  And'  if  the  conteft  be  be- 
tween fpiritual  perfonj,  it  ought  to  be  tried 

f  Watf.  c.  xvn*    Pal.  tzt :  and  fee  Gibf.  eod.  t.  xxx,  c.  ij, 

u  to  what  he  fays  are  improper]/  termed  £necure  redtories. 

«  PaL  426.    Str.  87.  > 

'  GM  cod,  t.  xxx«  c.  13.    Bum,  eccl.  law«  t.  appropriation, 
f  a. ». 

•  Hard,  329.  «  Str.  87.     See  Rep.B.  R.  Hard.  203. 

before 
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before  the  fpiritual,  not  the  common  lawi 
judge.  But,  it  feems^  a  court  of  equity  would 
entertain  a  fuit,  touching  the  conftrudiiion 
of  a  vicarial  endowment^   without  any  re- 

flrainti 

As  tb  the  augmentation  of  ricaragcsr,  it  is 
"  laid  down,  that  in  all  appropriations  a  power 
is  referved  to  the  ordinary  to  increafe  the 
maintenance  of  the  vicar.  It  is  elfewhcre^ 
more  cautioufly  affertcd,  that  fuch  authoritjf 
may  be  exercifed,  either  where  pofitive  con-* 
fent  is  given,  or  only  after  due  notice^  cita- 
tion, and  non-appearance  of  the  proper  par- 
ties :  but  there  is  no  intimation  what  allega- 
tions to  the  contrary  may  be  urged  arid  prevail* 
Bifliop  Gibfon  ^  firft  confiders  it  as  ietdedj 
that  fuch  power  refides  in  the  ordinaryj  in 
refpeft  to  fpiritual  impropriators;  amkhen 
forcibly  argues  in  favour  of  the  fame  jarifdic- 
tion  as  againft  lay  impropriators.  Yet  he  af- 
terwards admits,  that  the  contrary  dodrine  is 
peremptorily  delivered  in  books  of  conlmon 
law,  all  impropriate  tithes  (efpecial)y  in  the. 
hands  of  laymen)  being  lay  fees,  and  exempt 

■  2  R.  A.  337.  «  Hard.  329.  ^  Gibf,  c«d. 

t.  XXX.  c.  14. 

from 
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from  fpintual  juriicjiiifliaa.  And  it  iS|  I  be« 
lieve^  the  receired  opinion,  that  *  no  fuch 
compuUbry  power  of  augmenting  vicarages 
exifts  by  law,  in  refpedt  either  to  fpiritual  or 
lay  impropriators. 

« 

I  am  led  therefore  to  confider  another  very 
difierent  mode  of  augmenting  the  poorer  be- 
ncikcs,  proper  here  to  be  commemorated,  I 
mean  that  pious  and  well  judged  ad  of  mu* 
nificence,  called  *  •*  queen  Ann's  bounty." 
That  queen,  foon  after  her  accefCon^  gave 
up  the  revenue  of  firft  fruits  and  tenths  for 
th?  augmentation  of  fmall  livings  ^  which 
truft  is  now  regulated  by  feveral  ads  of  parlia- 
ment* The  principal  ftanding  rules  of  this  in- 
ftitution  are  in  fubftancc  as  follows :  that  **  two 
hundred  pounds  be  the  ftated  fumfor  augment^ 
log  each  cure,  to  be  invefbed  in  a  landed  pur* 
chaCe»  and  not  placed  out  at  interefl^  in  order 
that  fiich  intereft  might  be  paid  by  way  of  pen - 


•  «  a  Vent.  35.  Born,  ecd.  law,  t.  appropriation,  §3..— -If 
ther^  remains  any  doubt,  it  is  in  the  cafe  of  an  appropriation 
in  rpiritoal  hands,  and  which  did  not  come  to  the  king  by  the 
ft^tote  of  monafterieffx  31  H.  VIII.  c  13*  (2  R.  A,  ^yj. 
3  Sal.  378.) 

*  St.  2  &  3  A.  c.  II. 

^  Bum,  ecd.  law,  t.  iirft  fruits  and  tenth;,  §  4. 

fion: 
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iion :  that  generally  the  fmalleft  livings  be  firft 
augmented;  but  that  the  aforeiaid  fum  may  be 
applied  in  augmentation  of  any  living  under  the 
yearly  value  of  forty-five  pounds,  in  cafe  any 
benefador  v/ill  give  that  or  a  greater  fum  for 
the  fame  purpofe  :  that  where  feveral  benefac- 
tors offer,  the  governors  fhall  comply  with 
thofe  that  offer  moft;  and  where  the  bene^^ 
tions  offered  are  equal,  they  fhall  give  the  pre** 
ference  to  the  poorer  living. 

« 

Vicarages  may  be  diffolved,  or  re^united  to 
the  parfonage,  either  by  exprefs  a£t,  or  by  im** 
plication  of  law« 

I  •  tf  the  ""  impropriation  is  in  lay  hands^ 
the  vicarage  cannot  be  diffolved  ^  for  that 
would  be  to  deflroy  the  cure,  fiiit  if  a ' 
vicarage  is  to  be  diffolved  for  the  purpofe  of 
being  re-united  to  the  parfonage  prefentativc, 
fo  as  to  form  one  ecclefiaftical  benefice,  this 
may  be  done  by  the  ordinary,  patron,  and 
parfon,  either  during  an  avoidance  of  the  vi- 
carage,  or  to  take  place  after  the  then  incum-* 
bency,  and  it  may  be  effedted  without  the 


*  2  Cro.  jiS, 

A  Gibf.  t.  XXX.  c.  13*    Watf,  c,  vm*    z  Cro.  5iS* 


king's 
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king's  licence.     As  to  diflblving  vicarages  fot* 
the  benefit  of  a  fpiritiial  corporation  aggre- 
gate; being  the  impropriators  thereof,  this* 
required  a  fuggeftion  of   their  being   poor, 
and  banting  fuch  reftitution.     I  have  met, 
however,  but  with  two  ^  inftances  of  this  be- 
ing allowed;  in  both  the  impropriation  wasf 
prior  to  the  ftatutes  of  Richard  the  fecond  and 
Heniy  the    fourth,    and    therefore   exempt 
from  tbofe  provifions  :   the  latter  determina- 
.  tion  fecms  clearly  foiinded  on  that  principle* 
If  fuch  kind  of  difTolution  could  now  by  any 
means  be  completed,  it  would  *  certainly  re- 
quire the  king's  concurrence,  -as  he  would 
thereby  lofc  the  poffibility  of  lapfe.     But  it 
oppugns  the  expreffions  and  fpirit  of  the  Aa-> 
tutc  ^  of  Henry  the  fourth ;  by  which  a  per- 
petual 

*  Watf.  ibid. ;  and  it  is  fo  (tated  in  the  cafes  infrai 

'  Lty  I4«  15.  a  Cro.  515  &c.  2  Rol.  ^y  &c.  la/.*— — t 
The  l&e  had  been  allowed  according  to  one  cafe>  (cited  2  Cro« 
518.)  where  the  impropriation  was  /uh/equent  to  the  two  flacutes 
in  favoar  of  a  dean,  who,  as  a  fpiritaal  pelfon*  might  attend  the 
curs.  But  this  is  contrary  to  the  opinion  at  leaft  of  two  juftices 
in  the  cafe  (zRol.  12;^}  before  alluded  to. 

t  aCro*  518. 

^  It  appears*  (PaL  ^22)  that  the  petition  and  anfwer,  on 
which  this  ftatnte  was  drawn  op,  were  general,  '*  that  there 
Jhooldbe  no  diflblmdon  of  vicarages."  This  law  is  a  confir- 
mation of  that  of  R.  II ;  for  the  pafling  of  which  the  common! 
of  the  realm  were  very  eameft;  (Gibf.  cod.  t.  zxx.  c.  13.) 
and  the  year  after  enadiing  the  Aaiute  of  Henry  the  fourth, 

Y  ^*y 
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petual  vicar  is  to  be  conflituted.  And  fuch 
proceeding  is  fo  remote  from  probability,  and 
liable  to  fo  many  obftacles/that  thefe  few  no- 
tices concerning  it  muft  rather  appear  as  a 
refearch  into  juridical  antiquities,  than  an  ez- 
pofition  of  the  prefent  laws. 

2.  Vicarages  are  *  impliedly  and  virtually 
diflblved,  or  re-united  to  the  parfonage,  (and 
the  latter  becomes  diiappropriated,  or  there 
remains  but  one  ecclefiaftical  benefice)  where 
the  parfon  appropriate,  who  is  patron  of  the 
vicarage,  with  the  concurrence  of  the  ordi- 
nary, prefents  the  vicar  to  the  parfonage,  or 
where  he  prefents  to  the  vicarage  by  the  name 
of  parfonage :  which  fliews  that  the  Englifh 
laws  anxioufly  catch  at  opportunities  of  re- 
ftoring  ecclefiaftical  dues  to  the  officiating 
incumbent. 


The  mode  of  a  clergyman's  acquiring  com- 
plete pofleflion.of  a  redory  or  vicarage  is  by 
prefentation,  inftitution,   and  induction,  the 

they  petitioned  to  have  it  enlarged:  (2R0I.  99.)  fo  attached 
were  they  in  thofc  days  to  the  parochial  clergy,  in  oppofition  to 
the  avarice  of  the  monks  j  but  that  application  failed.    ♦ 
*  2  R,  A.  33g. 

ceremonies 
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ceremonies  whereof  are  not  neccflary  to  be 
here  defcribcd.  Where  the  bifhop  is  patron 
as  well  as  diocefan^  as  he  cannot  properly  be 
faid  to  prefent  to  himfelf  a  perfon  to  be  infti* 
tttted^  the  two  adts  are  included  in  one  called 
«  collation." 

Dr.  Burn  ^  has  given  us  an  account  of  the 
juft  and  allowed  caufes  for  which  a  bi(hop 
may  legally  rejedt  a  clergyman  prefented  to 
him  for  inftitution.  To  this  detail  we  mull 
now  add,  it  feems,  iince  a  late  ^  determination 
in  the  houfe  of  lords,  as  another  fufficient 
caufe  of  rejection,  the  having  entered  into  a 
bond  to  the  patron,  conditioned  to  refign  at 
his  requeft,  which  is  called  a  general  refigna- 
tion  bond,  and  according  to  that  adjudication 
is  prohibited  by  the  ftatute  "  againft  fimoniacal 
contracts. 


Both  antient  canons  and  ads  of  parliament 
provide  againft  the  non-rejidence  of  beneficed 
clergymen,  and  againft  pluralities. 


'  Bed*  law^  t.  benefice,  fabdiv.  refufal. 
1  Bilhop  of  London  v.  Ff/tche«  Houfe  of  lords>  30  Ma]r> 
1783- 

»  31  El.  c.  6. 

Y  2  I.  The 


324  Of  the  parochial  clergy,     lect.  I2. 

1.  The  pecuniary  forfeitures  incurred  by 
non-refidence,  according  to  the  ft.  21  H.  VIII. 
c.  13.  §  26,  may  be  faed  for  by  any  common 
informer,  and  half  of  them  will  accrue  to 
his  own  benefit,  the  other  half  to  the  king. 
It  is  no "  excufe,  that  the  incumbent  refided 
within  the  pariih,  if  it  was  not  in  the  par- 
fonage  houfe.  And,  "^  if  there  is  no  parfonage 
houfe,  that  affords  no  indemnity  for  refiding 
cut  of  the  parifh.  A  farther  confequencc  of 
non-refidence  by  a  redtor  for  eighty  days  in 
one  year,  is  that,  by  another  ftatute  ^,  it  ren- 
ders utterly  void  a  leafe  made  by  him,  and 
'  unavailable  even  againft  a  ftranger  and 
wrongdoer  :  and  fuch  leafe  'is  vacated  by  non- 
refidence,  tho  the  living  is  under  fequeftra- 
tion.  It  muft  be  added,  that  the  ftatute  of 
Henry  the  eighth  does  not  fupercedc  or  afiedt 
the  ordinary's  jurifdidtion ',  who  may  ftill,  in 
purfuance  of  the  canon  law,  inforce  the  re- 
fidence  of  incumbents  by  ecclefiaftical  cen- 
fures,  and  even  by  deprivation.  This  indeed 
is  made  a  qucftion  and  difputed  by  fotnet  who 
infift,  that  in  animadverting  on  non-refidence. 


*  Burr.  3722  &c.^  *  Cowf(.  429  &c  ^  St> 

13  EL  c  20.  12  Diim.  k  Eaft  749,  750.  ^  Co»^p» 

•I29»  13a  •  Gib£€0«l.uxxxTLc  u 

the 
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the  aA  of  parliament  only,  and  no  other 
courfe  ought  to  be  purfucd ;  but  Dr.  Burn  • 
judicioufly  maintains  the  contrary  opinion; 
and  it  would  be  very  flrange  that  the  jurif* 
di<£tion  of  the  ordinary,  (the  conilitutional 
eftablifhment  of  the  church)  ihould,  in  this 
important  point,  be  fuppofed,  without  exprefs 
words,  to  be  overthrown. 

Redtors  "  are  bound  to  refidence  by  the  an« 
tient  canon  law,  fully  received  as  to  this  par- 
ticular  in  England :  but  the  doubt  was  whe* 
thcr  vicars  were  included  in  thefe  proviiions. 
Therefore,  after  other  expedients  had  failed^ 
by  a  legatine  conftitution  of  this  realm,  vi- 
cars are  to  be  fwom  to  refide,  unlefs  they  ob- 
tain a  difpenfatbn.  But  re^ors,  tho  not 
fworn,  are  under  the  like  obligation  of  refi- 
dence, and  equally  fubje<:%  both  to  the  co- 
ercion of  the  ilatute,  and  to  the  authority  of 
the  ordinary^ 

.2.  In  refpedt  to  pluralities,  I  (hall  firft  ob- 
fervci  that  by  the  ftatute '  of  Henry  the  eighth 


*  Born*  eccl.  law>  t.  refidence. 

•  Bilbop  Shcrlock'i   charge  to  his  dergy,    A.  D.    1759* 
20  &c. 

•59. 

Y  3  above 
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above  cited,  it  is  enadfed,  that,  if  any  perfon 
having  one  benefice,  with  cure  of  fouls,  of 
the  yearly  value  of  eight  pounds,  or  above, 
(that  ^  is  according  to  the  valuation  in  the 
king's  books  of  firft  fruits  and  tenths)  accept 
another  benefice  with  cure  of  fouls,  and  be 
inflituted  and  indudted  in  pofiefijon  of  the 
fame,  without  having  obtained  a  fiifficient  dif- 
penfation,  the  former  benefice  is  *  immediately 
void,  not  in  law  only,  but  in  faft  alfo;  fo  that 
the  patron  thereof,  without  the  delay  or  trou« 
ble  of  any  formal  procefs,  may  prefent  to  it 
de  novo :  but  it  feedtis,  the  bifliop  cannot  col- 
late to  it  by  lapfe,  without  giving  notice  to  the 
patron. 

The  granting  of  difpenfations  is  not  arbi^ 
trary :  certain  qualifications  are,  by  the  fta« 
tute  laft  referred  to,  necefTary  to  receive  them  j 
and  it  feems  %  if  they  are  framed  for  holding 
three  incompatible  benefices  with  cure  6f 
fouls,  they  fhall  not  be  available  for  the  pur-* 
pofc  of  holding  only  two  of  them ;  the  fcope 
of  fuch  inflruments  being  illegal,  they  ate  ab* 

yWatCciu 

*  Waif.c.  ii,    9  WiUl  174-^^01.    Burr,  x^o^i^^tm 

•Hot).  158. 

foluto 
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folate  nullities.  But  ^  as  to  dignities  and  pre« 
bends,  and  benefices  without  cure,  the  re- 
ftri£tion  is  by  canon  law,  and  not  by  the  ftatute : 
of  thefe  a  man  may  hold  any  number,  of  any 
value,  by  difpenfation,  and  is  capable  of  fuch 
difpenfation,  altho  not  qualified  for  that  pur- 
pofe  by  any  of  the  requiiites  mentioned  in  the 
afl:  of  parliament.  Any '  number  of  benefi- 
ces alfo  with  cure  of  fouls  may  be  holden,  all 
of  them,  or  all  except  the  lafl,  being  under 
the  value  of  eight  pounds  in  the  king's  books. 
But  *  by  the  forty- firfl  canon  of  thofe  made 
in  the  year  1603,  the  perfon  obtaining  a  dif- 
penfation of  this  kind  ought  to  be  a  mafter 
^  arts  of  one  of  the  *  univerfities,  and  the  be- 
nefices muft  be  within  the  diftance  of  thirty 
miles  from  each  other. 

By  the  ilatute '  agalnfl  iimoniacal  contrails, 
the  corrupt  prefentation  to  benefices,  and  al- 
fo the  corrupt  refignation  or  exchange  of 
them^  are  guarded  againfl  by  forfeitures  and 


^  Lysd.  ProT.  135.    St.  21 H.  VIII.  c.  13.  §  31. 

•  Watf.  c.  ii.  &  iiL  ^  Gibf.  cod.  t.  xxxvii.  c.  1. 

•  The  words  arc  *'  one  of  the  univerfities  of  this  realm,** 
neaning  England ;  bat  £nce  the  union,  that  expreifioa  would 
be  incorredli 

'31  El.  c  6. 

Y  4  difabilities. 
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^ifabillties.  Whether  a  biihop  is  compellable, 
and  by  what  means,  to  accept  of  an  incum* 
bent's  refignation,  are  queftions  unfcttlcd,  and 
dilHcult  to  determine, 


III.  The  next  fort  of  benefices  I  fhall  men-* 
tion,  are  called  "  donatives^  \*  which  may  be 
fuch  redtories  or  vicarages,  churches  or  cha- 
pels, prebends  or  chantries,  as  are  allowed  to 
be  filled  by  the  free  gift  and  collation  of 
the  patron,  without  inftitution  or  induction 
by  any  other  authority.  Such  donatives  are 
exempt  from  the  jurifdiiStion  pf  the  ordinaxy, 
and  are  fubjeA  to  the  vifitation  of  the  patroBi 
by  commiflioners  to  be  appointed  by  him: 
and  he,  not  the  bifhop,  may  accept  of  any 
fuch  incumbent's  refignation.  The  right 
originated  from  having  ereAed  and  founded 
the  churches,  chapels,  and  other  preferments, 
which  were  thus  dpnative.  But  inftitution 
to  ecclefiafijjcal  benefices  by  mere  laymeai 
gave  great  offence  to  the  pope,  and  thoie  who 
were  mod:  attached  to  his  fbvcre%&^»  A 
^  ponilitution,   therefore,    of   the  proviapitl 

<  1  Inft.  344.  t. 

>  Prov.  Conll.  ad  £11.    Lynd.  Proy.  17. 

^  council 
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council  of  Lambeth,  holden  under  Boniface 
archbifhop  of  Canterbury,  about  the  year 
X  260,  is  levelled  againft  thiis  pradtice^  and  is 
inforced  by  the  terrors  of  excommunication. 
But  the  exercife  of  thefe  rights  has  never 
been  overthrown :  and  *  if  the  ordinary  af- 
fumes  vifitatorial  power  over  a  donative,  he  is 
liable  to  be  reftrained  by  the  writ  of  prohibi- 
tion. But  the  king's  ^  bench  will  allow  the 
ecdefiaftical  judge  to  cenfure  the  incumbent 
of  a  donative  for  herefy  and  fpiritual  offences, 
tho  not  to  proceed  to  deprivation.  For  he  is 
perfonally  liable,  as  a  member  of  the  eccle-* 
fiaftical  body,  tho  exempt  as  to  matters  relat- 
ing to  his  church,  fb  as  not  to  be  deprived  by 
the  ordinary.  And  tho  the  btaefice  is  ez- 
^empt  from  the  vifitation  of  the  ordinaiy,  as 
to  the  regulation  of  feats  in  the  place  of  wor- 
ship, or  the  like,  the  patron  himielf  is  not 
entirely  fo  j  for  he  '  may  be  compelled  to 
collate  fome  clerk  to  fuch  donative  adowfbn, 
that  there  may  not  be  a  defeA  of  divine  wor- 
fiiip.  But  donatives  ^  are  not  fubje&  to  lapfe, 
except  'nt  m  (6  provided  and  ordained  in  the 
foundation  of  them,  or  they  have  ^  been, 

*  I  Mod.  90.  ^  X'Ord  Raym.  1205, 6.  >  YeL  6i, 

*  I  Inft.  144.  a.  ,.   *  St  1  6.  L  ft.  a.  e.  16.  %  i4>  15- 

WJth 
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with  the  patron's  confent,  augmented  hf 
queen  Ann's  bounty ;  in  which  cafe  they  are 
reduced  under  the  vifitation  and  jurifdi^on 
of  the  ordinary.  Indeed  fir  Edward  Coke  ' 
^fleets,  that  if  the  patron^  in  any  one  inflancc, 
prefents  his  clerk  to  the  bifhop  for  inftitution 
to  fuch  kind  of  preferment,  it  becomes  ever 
after  prefentable,  and  no  longer  a  donative, 
4md  lapie  will  incur  as  in  other  benefices; 
'but. this  ieems  contradided  by  later  authori- 
ty '•  Donatives,  if  they  have  cure  of  fouls, 
are  within  .the  reftraint  of  the  ilatute  before 
referred  to,  "^  concerning  fimony,  and  that 
concerning  '  pluralities;  that  is,  if  a  man, 
)iaving  a  donative  above  the  value  of  eight 
pounds  in  the  king's  books,  is  inflituted  and 
induced  into  a  living  without  a  difpeniation, 
the  former  feems  void :  but  if  the  donative  is 
the  fecond  preferment  taken,  the  living  would 
not  be  void  within  the  words,  ^*  inftituted 
and  induced,"  contained  in  the  Aatute,  and 
which  are  not  applicable  to  donatives.  Altho 
there  is  no  induction  to  donatives,  as  to  com* 
mon  livings,  (which  is  analogous  to  liveiy  of 
feifin  in  landed  eftates)  yet  thele  prefennencs. 


•  1  Inft.  344.  a.  f  %  Sal.  541.  «  3  Cio.  331. 

'Deg.  p.  i.  c  13. 
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like  rectories  and  vicarages^  intitle  the  pofTef* 
fors  of  them  to  vote  for  knights  of  the  ihire. 
But  if  a  man  hath  a  donative  prebend  in  a 
cathedral  in  one  county,  endowed  by  lands 
in  another  county,  it  might  be  a  queftion  in 
which  of  the  two  ihires  his  right  of  voting 
fhould  fubliil. 


IV.  There  is  another  fort  of  ecclefiaftical 
benefices,  called  ** perpetual  curacies,'*  which* 
feem  to  have  been  introduced  originally, 
without  much  regard  to  notions  of  juft  pro* 
priety  or  of  law.  In  a  ^  caufe  depending  ia 
chancery  concerning  the  chapel  of  the  coun- 
ty town  of  Flint,  it  feems  fettled,  that  a  place 
of  divine  worihip,  having  parochial  rights, 
«s  particularly  thofe  of  baptifm  and  fepulture, 
is  a  perpetual  curacy,  of  which  the  incumbent 
is  not  removeable  at  pleafure  by  the  re£tor 
or  vicar  of  any  fuppofed  mother  church. 


W.  As  XQ  temporary  curates,  the  fubiHtutes 
of  beneficed  incumbents,  it  will  be  eafily  fore- 
feen,  that  there  are  but  few  legal  obfervations 

*  z  Burn,  eccl.  law,  53.  (Sro.  ed.  1767.)       ^^  Vez,  425 — 429. 

to 
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to  be  made.  Both "  perpetual  and  temporary 
curates  ought  to  be  liccnfed  to  preach  by  the 
diocefan ;  for  it  is  injoined,  not  only  by  the 
thirty- fixth  canon  of  thofe  made  in  the  year 
1603,  but  "^  by  the  ecclefiaftical  law  of  Eng- 
land prior  to  that  time :  and  a  mandamus  '^ 
will  lie  to  the  bifhop  to  grant  fuch  licence,  if 
it  be  refufed  without  juft  reafon.  But  ^  it  is 
in  the  difcretion  of  the  king's  bench  to  grant 
or  refufe  fuch  mandamus:  and  that  court 
will  rejedt  the  application,  where  there  arc 
two  claimants  of  the  fame  perpetual  curacy, 
becaufi  each  has  another  fpecific  remedy  by 
quare  impedit.  In  the  cafe  alfo  of  a  donative  % 
the  grantee  is  in  full  pofTeflion  by  the  nomi- 
nation, and  there  feems  no  need  or  uie  of  a 
mandamus,  for  a  licence  to  preach,  either 
to  authoriip  the  ipiritual  fundions^  or  to  en- 
able him  to  take  the  profits. 

It  may  here  be  added,  in  regard  to  tempo* 
rary  curates,  that  in  order  to  recover  the  fum 
fpeciiically  agreed  upon,  or  km^  other  joft 
and  proportioi^te  compen&tio!^  for  the  ex« 

*  Gibf.  cod.  t.jdT.  c.  s*    iDiiiiu<lpEait4oi.iu 

^  Lynd.  Prov,  a88, 9.  «  Lord  Raym.  iao6. 

f  1  Dora,  k  Eaft.  396-*405.  •  Ibid.  ^3. 
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ercife  of  their  fiicred  fuadions,  they  may 
maintain*  againft  the  te&on  or  vicars,  who 
employ  them,  an  aAion  of  ajfumpjit^oi  which 
I  fhaU  treat  at  large  hereafter,  and  of  which  it 
may  at  prefent  be  fufficient  to  obferve,  that  it 
is  an  eaiy  and  compendious  method  of  reco- 
vering  their  demands. 

By  the  thirty- third  canon  of  thofe  made  in 
the  year  1603,  bifhops  are  bound  to  main- 
tain, or  promote  to  fome  preferment,  fuch 
perfons  as  they  fhall  ordain,  not  having  a  fuf- 
ficient titky  that  is,  not  being  provided  with 
fome  ecclefiaftical  benefice  or  curacy,  nor  be- 
ing matters  of  arts  of  'five  years  ftanding,  nor 
fellows  of  fome  college,  or  the  like.  In  cafe 
of  a  bifhop's  refufing  to  comply  with  this  in- 
junftion,  the  archbifliop,  affifted  by  another 
bifhop,  may  even  fufpend  the  prelate  fo  re- 
fufing from  his  power  of  ordination  for  Tone 
year.  It  has  been  determined  %  that  if  a  rec- 
tor gfoes  a  title^  that  is,  fignifies  in  writing  to 
the  bifhop  the  appointment,  as  curate,  of  the 
peffon  to  be  ordained,  at  a  certain  falary,  un- 
til he  fhall  be  otherwife  provided  of  fome  ec- 
clefiaflical  preferment,  fuch  vt&Qv  cannot  fc- 

•  Cowp.  437— +45« 

move 
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move  fuch  curate  at  pleafure  and  without  juft 
cauie  \  and  the  latter  ntay  <naintain  an  a<5tioa 
of  ajfumpjit  for  the  arrears  of  his  ftipend. 

3 

VI.  Laftly,  there  are  befides  in  fbme  pa- 
rifhes  certain  officiating  minifters  called  **  *^  Uc^ 
turers^'  and  others  called  "  clerks  in  orders^' 
fome  of  whom  celebrate  divine  fcrvice  in  pa- 
rifh  churches,  and  fome  at  chapels  unendowed, 
and  which  do  not  therefore  fall  under  the  dc- 
fcription  of  donatives.     Of  thefe  I  fliall  ob- 
ferve,  that,  if  they  have  fixed  falaries,  not  de- 
pending on  voluntary  contributions,  it  feems 
they  may  be  admitted ""  or  reftored  to  their  fta- 
tions,  when  wrongfully  kept  out,  by  a  writ  of 
mandamus,  grantable  by  the  court  of  king's 
bench,  like  perfons  claiming  a  civil  office.  As 
to   the    officiating  minifters   of  unendowed 
chapels,  it  is  clear,  they  are  liable  to  be  cited 
into  the  ecclefiaftical  court,  to  take  out  the 
biihop's  licence  to  preach.     For  on  an  ap- 
plication for  a  prohibition  to  ftay  fuch  pro- 
ceedings of  the  fpiritual  judge,  the  motion  was 

^  Bum,  ecd.  law*  t.  Ie£lurer. 

*  3  Sal.  87.  Burr.  1877.  ^^  ^^*  w^t.  Ca.  B.  R.  temp. 
Holt.  435.— ^-But  if  a  pari(h  employ  a  regular  prieft  to  read 
prayers  merely,  and  to  condnue  in  fuch  employment  during 
pleafure,  he  wants  no  licence,  he  figns  no  articles,  and  the  biihop 
cannot  inhibit  him.    (Cowp.  444, 5.) 

refufed. 
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refufed^  the  place  appearing  to  be  an  unen« 
dowed  chapel)  and  not  a  donative. 


The  rights  and  privileges  by  which  our. 
laws  have  diftinguiflied  the  ecclefiaflical  or« 
dcr,  are,  among  others  ^  exemptions  from 
military  fervices,  from  attending  juridical  bu« 
finefs,  and  from  any  fuch  arrefts  in  civil  ftdts^ 
as  might  interfere  with  their  celebration  of 
divine  worfhip,  TJie  laying  of  violent  hands 
on  clergymen  fubjedts  the  offender^  as  fir 
William  Blackilone  obferves  %  to  three  kinds 
0/  profecution  for  the  fame  mifdemeanor. 

Altho  they  are  exempted  from  the  neceflity 
of  ferving  many,  if  not  all,  temporal  em- 
ployments, ftill  they  are  capable  of  fuch  em- 
ployments, as  to  be  juftices  of  the  peace. 
Thus  '  when  the  lords  and  commons  peti- 
tioned, in  the  forty-fifth  year  of  Edward  the 
third,  that  all  the  great  offices  of  ftate  ihould 
be  filled  by  laymen  only,  the  king's  anfwcr 

*  2  Inll,  4.— The  court  has  refared  to  difcharge  a  juror, 
who  was  ordained  between  the  time  of  putting  him  on  the  panel 
and  the  return  of  it.  (4  Leon.  190.)  But  this  manifeils  the 
general  right. 

•4Black.com.  217*8.  ^a^R.  A.  321. 

*  was. 
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was,  that  **  he  would  ad  as  {hoold  feem  to 
him  bcft  by  the  advice  of  his  council,"  which 
was  a  mild  non-compliance  with  the  requeft 
of  paffing  fuch  a  law.  But  clergymen  arc* 
leftrided  from  exerdfing  functions  attended 
with  lefs  dignity,  and  with  no  power  or  jurif- 
didion,  as  traffic,  and  taking  lands  to  fenn. 

Ecclefiaftical  poffcffions  arc  exempted  from 
the  flieriff's  power  of  levying  thereout  any 
debt  rdcovered  by  judgm?nt,  and  a  "  vrtlt  to 
the  feme  effca  muft  be  diredted  to  the  bifliop 

« 

c^  the  dloccfc.  But  clergymen  *  arc  perfon- 
ally  liable  to  all  public  charges,  impofed  by 
aft  of  parliament. 

The  popifh  reftraint,  againft  clergymen's 
contraftiri^  matrimony,  extended  even  to  fub- 
dcaconsi,  as  well  as  to  thofe  in  fuperior  orders. 
By  a  ^  ftatute  of  Edward  the  fixth,  at  the  era 
of  the  reformation,  the  reftraint  againft  matri- 


«St.  aiH.  VIII.c.  13. . 

kStr.  87.    I  war.  332.  »iVciit»73. 

J  Lynd.  Prov,  n8.    Gibf.  cod.  t.  xxii.  c.  13. Yet  ihofc 

under  the  rank  of  fubdcacon  were  called  cUrici,  and  were  dif- 
tinguifhed  by  the  name  of  p/almifta,  or  the  other  appelladofli 
before  noticed:  who  being  infra  fubJiaconaium  were  inpoj»fh 
times  allowed  to  marry. 

k  a  &  3  E.  Vl.c.  21. 

mony 
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mony  was  taken  away  from  all  ecclefiaftical 
or  fpiritual  perfons  of  whatever  condition  or 
degree.  This  law*  is  inforced  and  confirmed 
by  a  '  fubfequent  ftatiite  in  the  fame  reign^ 
which  was  pailed  to  remedy  the  mifchief  re- 
cited in  the  preamble,  namely^  that  malevo- 
lent  perfons  had  taken  occafiod^  from  (bme 
expreiiions  in  the  former  a£t,  to  reprefent  the 
marriage  of  priefls  a&  permitted  only  to  avoid 
greater  evils>  and  had  flandered  the  offspring 
of  fuch  marriages  as  baflards.  But  both  thefe 
flatutes,  and  other  laws  eflabli(hing  the  re- 
formation, were  *  repealed  under  queen  Maryi 
whereby,  according  to  Dr.  Burn  "i  the  clergy 
were  again  brought  under  the  fevcre  "  law  of 
Henry  the  eighth,  making  it  very  penal  in  them 
to  marry,  though  mitigating  a  ftill  feveret 
aft  '  of  the  fame  reign,  by  which  it  was  de- 
clared no  lefs  than  felony  i  a  reign,  in  which 
more  tyrannical  ordinances  were  pafled^  thaik 
under  all  our  othtr  princes  throughout  the 
annals  of  Englifli  hiftory.  Yet  in  queen  Eli-» 
sabeth's  time,  the  clergy  feem  to  have  con« 
traced  wedlock  without  fcruple  or  f€andal4 


^5  &  6  E.  VI.  c.  \i.  •  6t.  I  M.  feC  1.  c*  «. 

"  Eccl.  law,  t.  marriage^  §  i.  <»  32  H.  VIIL  c.  19< 

PiiH.VilI.c.  14  §S. 


/ 
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For  the  prohibition  depended  on  a  law 
made  for  the  re-eftabli/liment  of  popery,  and, 
as  the  fame  author  above  cited  obferves,  that 
queen  twice  ratified  the  thirty-nine  articles, 
which  recognize  the  lawfulnefs  of  fuch  mar- 
riages. But  Dr.  Burn  does  not  appear  to 
have  obfcrved,  that  bcfides  the  queen's  rati- 
fication of  the  articles,  they  were,  in  refpcdt 
at  leaft  to  ecclcfiaftics,  confirmed  by  the  ft.  13 
El.  c.  1 2 :  which  therefore  feenis  a  clear  abro- 
gation of  the  difabling  afts.  At  laft,  how- 
ever, the  parliament,  with  great  propriety, 
again  more  explicitly  interpofed,  and,  by  a 
"^  ftatute  of  James  the  firft,  revived  and  made 
perpetual  the  fecond  law  of  Edward  the  fixth, 
and  fo  cleared  the  matter  from  all  pofiibility 
of  doubt. 


1  2  J.  L  c.  25.  §  50. 
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LECTURE        XIIL 


Of  the  legal  ejtablijhment  of  the  national 

religion. 


TH  E  fnbjcdl  of  the  two  preceding  dif- 
courfes  naturally  leads  us  to  give 
feme  attention  to  the  laws  which  eilabliih 
and  maintain  the  national  religion. 

Such  laws  have  in  moft  civilifed  coun- 
tries been  efteemed  a  principal  objedt  of  Ic- 
giflativc  wifdom.  The  inftitution  of  a 
priefthood,  and  of  divine  worihip,  is  treated 
by  *  Ariftotle  as  the  firft  political  concern, 
and  neceflary  to  the  veiy  exiftence  of  a  ftate. 
The  fame  philofopher  diredts  ^  that  the  mi- 
nifters  of  facred  rites  fhould  be  fele<fted,  not 
from  hulbandmen  or  artificers,  but  from  thofe 
whofe  years  and  former  exploits  intitle  them 
to  a  life  of  dignified  repofe.     This  is  plainly 

*  Pollt.  1,  vii.  c.  8.  *  Ibid.  c.  j. 

Z  z  with 
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with  a  view  of  inculcating  that  reverence  and 
authority,  which  the  perfons  and  fundiions 
of  the  pricfthood,  even  among  pagans,  were 
thought  fo  juftly  in  titled  to,  and  which  we 
find  Univerially  paid  them,  as  derived  origi- 
nally from  divine  right,  and  fubfequcntly 
avowed  by  legal  inftitutions.  In  that  city 
particularly,  where  the  author  I  have  cited 
flouriflied,  it  is  obfervable  %  that  the  archon, 
who  had  the  care  of  religion,  retained  the 
inlme  oF  king,  as  a  fymbol  of  liia  power 
and  his  ittnk,  in  the  moil  abfolute  flate  of 
democratic  freedom.  Amidft  the  concur- 
rent teftimony  of  political  and  philofophical 
writers,  the  fentiments  of  Plutarch  on  this 
fubjed:  are  too  remarkable  to  be  omitted. 
After  reciting  that  the  firft  and  grcateft  care 
of  the  antient  legiflators  of  Rome^  Athens, 
Lacedcmon,  and  Greece  in  general,  was  by 
inftituting  folemn  fupplications  and  forms  of 
oaths,  to  infpire  men  with  a  fenfe  of  the  fa- 
vor or  difpleafure  of  heaven,  that  learned  hif- 
torian  declares**,  that  we  may  meet  with 
towns  unfortified,  illiterate,  without  the  con- 
veniencies  of  habitation  or  the  like,  but  a 

c  Strozae  politic.  1.  x.  fubjoined  to  ArlA.  polite 
^  Piut.  RoddA  edi  vol.  ii.  p.  1 125. 
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people  wholly  without  religion,  no  traveller 
hath  yet  feen  :  and  a  city  might  as  well  be 
erefted  in  the  air,  as  a  ftate  be  made  to  unite, 
where  no  divine  worfhip  is  attended  to :  reli- 
gion he  therefore  terms  the  cement  of  civil 
union,  and  the  cffential  fupport  of  Icgiflation. 

That  without  this  influencing  principle 
the  ends  of  government  could  never  be  ti-r 
fefted,  and  (hat  by  this  they  are  moft  fucqefV 
fully  promoted,  is  too  obvious  to  require 
nrjuch  elucidation.  I  ihall  only  remark,  that 
as  it  is  the  higheft  civil  wifdom  to  prevent 
rather  than  puniih  crimes^  fo  ;he  moft  eligible 
mode  of  prevention  is  by  giving  every  legal 
help  and  furtherance  to  the  caufe  of  religion. 
Other  pieans  may  alarm  fear,  abate  tempta- 
tion, fruftrate  opportunity,  or  refift  the  power 
of  doing  evil ;  but  this  is  to  eradicate  the  in-^ 
clination  of  being  criminal;  this  is,  at  the 
fame  time,  beft  to  confult  the  intereft  of  rhe 
private  individual,  and  of  the  whole  cona- 
jnunity. 

Befides  the  regular  eftablifliment  of  divine 
worfhip  according  to  law,  great  zeal  has  been 
ihewn  in  mo^  countries  to  keep  the  national 

Z  3  ceremonies 
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ceremonies  free  from  innovation.  Dr.  Bent- 
ley*  recounts  many  inflanccs  of  perfecutions  ia 
vindication  of  the  heathenifh  idolatries;  a  rage 
not  to  be  juftified  even  in  the  caufe  of  truths 
but  which  proves  the  concern  of  the  Hate  in 
maintaining  the  religious  ordinances.  The 
Epicureans  \  whofe  tenets  were  fubverfive  of 
all  piety  and  devotion,  were  expelled  out  of 
many  cities  :  and  the  Romans  frequently  for- 
bad ftrange  religions  and  foreign  rites,  that 
had  crept  into  their  city,  and  banifhed  the 
authors  of  them.  No  nation,  whofe  hiftory 
we  are  acquainted  with,  hath  been  negledlful 
of  inftituting,  or  of  vindicating,  this  impor- 
tant part  of  polity,  this  invigorating  principle 
of  government,  peace,  and  order. 

To  fo  general  concurrence  of  diflant  pe- 
riods and  countries,  we  may  add,  with  ap^ 
plaufe  and  fatisfa<Sion,  the  example  of  the 
Englifli  laws:  which,  in  their  different  ages, 
have  been  diligently  attentive  to  advancing 
the  profperity  of  the  national  church,  and 
checking  the  growth  of  irreligion.  If  we 
Jopk  into  remote  times,  we  find  thefc  maxims, 


•  Phileleuthcrus  Lipfienf.  remark  41. 
'  Grot,  dc  j,  b,  &  p.  1.  ii,  c.  ?o.  J  46. 
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that  "  chriftianity  is  part  of  the  law  of  Eng- 
land>  that  nothing  is  confonant  to  the  law  of 
England,  which  is  contrary  to  the  law  divine, 
and  that  fumma  ejl  ratio^  qua  pro  religione 
facit^'  of  indefinite  antiquity  and  .obligation  in 
this  realm.  Thefe  leg?l  apophthegms,  deriving 
their  force  from  univerfal  and  immemorial  re- 
ception, have  perhaps  a  more  venerable  au- 
thority than  any  written  edidts;  as  the  ri- 
vers, which  adorn  and  fcrtilife  a  country, 
convey  a  more  auguft  appearance,  when  we 
neither  difcern  their  fprings,  nor  trace  the 
exadt  limits  of  their  courfe. 

As  to  pofitive  cxprefs  inflitutions,  the 
right  ^  of  making  them,  I  have  in  another 
place  attempted  to  maintain,  and  to  fliew, 
that  it  belonged  to  the  common  legiilature« 

The  aftual  cxercife  of  this  dominion  is 
coeval  with  our  earlieft  accounts  in  hiftory, 
**  Neither  is  it  fo  ftrange  a  matter  (fays  an 
eminent  *  prelate)  to  fee  ecclqfiaftical  caufes 
debated  in  parliament.  Read  the  laws  of 
feing  Ina,  king  Elfrede,  king  Edward^  king 


«  Elcm.  jur.  left.  III. 

^  9P*  Jewell's  def.  of  his  3poL  p.  vL  c.  2.  d.  I. 
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Athelftape,  king  Edmund,  king  Edgar,  king 
Canute,  and  you  (ball  find»  that  our  godly 
forefathers,  the  princes  and    peers   of   this 
realm,  never  voucbfafed  to  entreat  of  matters 
of  peacQ  or  war,  or  otherwifc  touching  the 
f:ommon  ftate,  before  all  controveriies  of  re« 
ligion  and  caufes  eccleiiailical  had  been  con-^ 
eluded*      King  Canute,    in  his   parliament, 
holden  at  Winchefler  upon  Chriftmas-day, 
after  fundry  laws  and  orders  made  touching 
the  &ith,  the  keeping  of  holy^days,   public 
prayers,  the  learning  of  the  lord's  prayer^ 
receiving  the  communion  thrice  in  the  year, 
.  the  manner  and  form  of  baptifm,  failing,  and 
ether   like  matters  of  religion,  in  the  cud 
.thereof  faith  thus,  japi  fetfuitur  infiitutio  legum 
faculariumy  Now  foUoweth  an  order  for  tcm-r 
pocal  laws.     Thus  we  fee,  that  the  godly 
catholiquc  princes  in   old  times   thought  it 
their  duty,  before  all  other  affairs  pf  the  com- 
mon weal,  firft  to  determine  matters  of  religioni 
find  that  even  by  the  parliaments  of  this  realm." 
It  is  equally  memorable,  that,  in  later  times,  the 
fcveral  charters,  obtained  from  king  John  and 
jcing  Henry  the  third,  all  begin  with  copfirm- 
ing  the  rights  and  liberties  of  the  church  of 
England,  be  fore  any  temporal  grievance  is  re- 
drefled.     From  that  age  downwards,  a  very 

laborious;, 
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laborious,  tho  indeed  prejudiced  refearcher^ 
exprefsly  enumerates  near  fifty  a6ts  of  par- 
liament  relating  to  religion,  and  declares  there 
are  many  others*  And  fuch  proceedings 
have  purfued  the  avowed  purpofe  of  afleni- 
bling  the  nation  in  parliament.  For  the  form 
of  writs  of  election  hath  for  fevcral  ages 
been  to  the  following  effed,  *^  that  the  king, 
by  advice  of  his  council,  having  ordered  a 
parliament  to  be  holden  for  certain  arduous 
and  urgent  afiairs  concerning  his  faid  majefty, 
the  ftate  and  defence  of  his  kingdom,  and  the 
churchy  he  therefore  requires  that  the  clefted 
(hould  have  from  their  constituents  full  and 
fufficient  power  to  do  and  confent  to  thofe 
things,  which  by  the  common  council  of  his 
faid  majefty's  kingdom,  by  the  blefling  of 
God,  (hould  happen  to  be  ordained  upon  the 
aforefaid  affairs."  Which  words  %  or  fimilar 
thereto,  relating  to  the  church,  I  firft  find 
inferted  in  writs  of  fummons  of  the  feven- 
teenth  year  of  Edward  the  third ;  in  the 
forty- fix th  year  of  that  reign,  the  like  expref- 
iions  were  repeated,  and  have  lince  in  general 
)>een  continued,  as  alfo  in  proclamations  ^  for 

'  Prynne's  prefat.  dedic  of  liU  anf.  to  Cozens 

*  Dugd.  Summ. 

^  Comm.  journ.  vol.  xxix.  fub  initio. 

proroguing 


346         Of  the  legal  ejlablijhment     L  EC  T.  1 3, 

proroguing  a  fubfifting  parliament.  It  was 
therefore  a  conftitutional  meafure,  when  the 
two  houfes  applied  to  king  Charles  the  firft, 
about  the  commencement  of  his  reign,  ra-. 
ther  for  the  execution  of  the  laws  in  being, 
in  fupport  of  the  eftabliihed  church,  than  for 
the  framing  of  any  new  ordinance,  and  that 
prince  approved  and  granted  their  petition. 
And  we  ought  to  conclude  and  truft,  that 
the  like  attention  is  and  will  be  paid  to  the 
fame  moft  worthy  objed:,  fince  one  of  the 
legiflative  aflemblies  is  aflifted  with  the  learn^ 
ing  and  piety  of  its  members  of  the  hierarchal 
order,  and  in  the  other  it  has  long  been  the 
eftabliflied  courfe,  at  the  meeting  of  a  new 
parliament,  to  give  diredtions  for  the  fitting, 
before  any  other,  of  the  grand  committee  for 
religion.  So  tranfcendent  is  the  power  of 
parliament,  and  fo  frequent  the  exercife  of 
its  dominion  in  matters  of  religion. 

It  is  neither  eafy  nor  decent  to  affign  limits 
to  parliamentary  power,  even  in  matters  of 
religion :  it  is  rather  a  matter  of  private  con^^ 
fcience.  Our  legiflators,  however,  that  their 
adts,  in  matters  of  fpiritual  concern,  may 
conform  to  and  be  influenced  by  the  law  di-- 
vinely   revealed,   ought,   conftitutionally,    to 

7  confult 
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confult  with  the  facred  interpreters  of  that 
law,  efpecially  when  afTembled  in  convoca« 
tion.  To  this  efFe<3:  it  has  formerly  been  de- 
clared in  parliament ",  "  that  the  fpiritualty 
always  hath  been  reputed  and  found  of  that 
fort,  both  for  knowledge,  integrity,  and  fuf- 
ficiency  of  number,  and  is,  at  this  hour,  fuf- 
ficient  and  meet  of  itfelf,  without  the  inter- 
meddling of  any  perfon  or  perfons,  to  declare 
and  determine  all  fuch  doubts,  and  to  admi- 
nifter  all  fuch  ofHces  and  duties,  as  to  their 
rooms  fpiritual  doth  appertain/'  With  the 
fame  deference  to  the  facred  order,  the  firft 
ftatute  "  paffed  by  queen  Elizabeth  forbids 
**  any  matter  or  caufe  to  be  adjudged  hereiy 
by  the  high  commiflion  court  %  but  fuch  as 
had  been  fo  determined  by  the  authority  of 
the  canonical  fcriptures,  or  by  the  firft  four 
general  councils,  or  any  of  them,  or  by  any 
other  general  council,  wherein  the  fame  was 
declared  herefy  by  the  e;xprefs  and  plain  words 
of  the  faid  canonical  fcriptures,"  and  then 
^dds,  ^^  or  fuch  as  thereafter  ihould  be  ordered, 
judged,  or  determined  to  be  herefy  by  the 


»  St  24  H.  VIII.  c.  12. 

^  St.  1  El.  c.  I .  §  36. '   I  Hawk.  4. 

^  Aboliihed  by  H.  16  C.  I.  c.  ii.  §  5, 
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high  court  of  parliament  of  this  realm^  witb 
the  ajfent  of  the  clergy  in  their '  convocation.'* 
But  the  ckrgy '  could  never  meet  in  convoca- 
tion, except  by  virtue  of  the  king's  writ ;  that 
authority  being  eflential  to '  the  ratification 
of  their  canons,  as  well  as  to  give  life  and  mo* 
tion  to  every  other  part  of  the  political  con- 
ftitution  \  The  king  may,  in  his  difcretion, 
at  any  time  diflblve  thefe  reverend  councils, 
in  right  of  his  prerogative  as  fupreme  head  of 
the  Anglican  church. 

This  auguft  title  was  attributed  to  king 
Henry  the  eighth  by  the  clergy,  in  the  twen- 
tieth year  of  his  reign ;  who  was  the  firft  Eng- 
lifh  monarch  who  affumed  that  ftile ;  but  the 


V  The  firft  of  thefe  ecclefiaftical  fynods  recorded  to  be 
lidldea  in  Britain  was  in  the  year  6S6»  when  Augoitine  is  faid 
to  have  aflembled  in  conncil  the  biftiops  of  this  iibuidj  (4  Inft. 
322.     V.  Johnf.  fub  hoc  tempore!) 
:  .4  4  Inft.  322.    St.  25  H.  VIIL  c.  19.  §  I. 

'12  Co.  72* 

■  When  called  together,  they  had  the  fame  privilege  from 
arreft,  for  themfelves  and  their  attendants,  as  members  of  par- 
ment;  and  this  by  force  of  an  old  ftatate,  (8  H.  VI.  c.  i.) 
which,  according  to  the  cuiloro  before  fpokea  of,  was  the  firft 
law  of  the  fefiion,  in  which  it  was  enaded.  The  late  ftatutek 
(10  G.  III.  c.  50)  which  allows  actions  to  be  profecutcd  ^gainft 
xnerobers  of  parliament  and  their  fervants  daring  th^  feffioa* 
provided  the  members  themfelves  are  not  arrefie^,  if  fi^cDt  as  to 
the  convocation. 
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ropl  s^uthority  extended  to  fuperin tendency  and 
control  of  ecclefiaflical  affairs  in  the  remoteft 
periods  of  our  hiflory.  The  earlieft  inftancet 
which  I  find  recorded  of  fuch  power  exer« 
cifed  by  any  prince  within  this  realm^  was^ 
by  KenulphuSj  fo  early  as  the  middle  of  the 
eighth  century,  who  then  invefted  an  abbot 
Svitb  epifcopal  jurifdidion,  and  this  charter 
was  pleaded  as  of  force  in  the  reign  of  Henry 
the  feventh.  In  a  "^  national  convention  or 
parliament^  holden  by  king  William  the 
Norman,  it  is  declared  **  rex^  quia  vicarius 
fummi  regis  ejl^  ad  hoc  conjiitutitur^  ut  regnum^ 
et  populum  Domini^  et  fuper  omnia,  fanSlam 
ecclejiam  regat  et  defendat  "  which  parliamen- 
tary declaration  is.  nearly  a  tranfcript  from  a 
fimilar  avowal  of  Edward  the  confefTor.  It 
was  '  however  in  the  conqueror's  reign,  that 
the  pope,  who  before 'had  not  anyjurifdic- 
tion  within  this  realm,  began  to  fend  legates 
into  England :  and  tho  *  William  Rufus  man- 
fully withftood  his  encroachments  and  ufur- 


*  J  Co.     Cawdrcy's  cafe. 

■  Bp.  Jcwdr»  dcf.  of  his  apoK  {>.  vi.  c  s.  d.  i.  5  Co. 
Cawdrcy's  cafe. 

*  Dav.  87.  h.  &c.— — But  he  would  not  fuiFer  his  fubjeAs  to 
acknowledge  for  lawful  pope  any  other*  than  he  fo  ailovved  to 
be.  (Wilk.  LI.  A.  S.  290.) 

J^  Lord  Riym.  541.  *  Ant.  left.  III.  n. 
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pations,  yet  king  Stephen  was  willing  to  pur- 
chafe  his  holinefs's  fupport  of  a  weak  and 
difputcd  title,  by  allowing  (for  the  firft  time) 
ecclefiaftical  appeals  to  Rome,  But  the 
chiefs  of  the  nation  aflembled  at  Clarendon 
under  his  fucceflbr,  the  rightful  prince,  dif- 
dained  and  fhook  ofF  the  recent  foreign  yoke^ 
and  reftored  the  royal  fupremacy  in  matters 
of  the  church,  ordaining,  as  the  law  now 
Aands,  that  all  appeals  fhould  be  from  the 
archdeacon  to  the  ordinary^  from  him  to 
the  metropolitan,  from  him  to  the  final  ar- 
biter, the  king.  The  pufillanimous  facri- 
fice  of  king  John  is  a  familiar  hiftory: 
which  was  an  expedient  adopted  by  him  to 
extricate  himfelf  from  his  diftrefles,  after,  as 
it  is  faid,  being  repulfed  in  a  like  application' 
to  a  Mahometan  emperor.  But  that  ufurpcr, 
as  he  is  commonly  reputed,  (for  the  then  right 
of  fucceflion  is  not  quite  clear)  unqucftion- 
ably  could  not  alien  from  the  Englifh  diadem 
its  inherent  rights  of  lovercignty.  It  is  true, 
in  the  following  weak  reign,  the  legates 
Otho  and  Othobon  feverally  prefided  at  ec- 
clefiaftical convocations  in  this  country.    But 

•  4lnfl.  13. 
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in  fucceeding  **  times  the  firft  and  third  king 
Edward  were  not  wanting  toaflert  their  autho- 
rity; and,  about  the  middle  of  the  fourteenth 
century,  appeals  to  Rome  were  by  a  pofitivc 
*  ilatute  cxprefsly  prohibited  and  made  penal. 
But  of  thofe  ages  the  moft  memorable  recog- 
nition and  vindication  of  the  ecclefiaftical  fu- 
premacy  of  our  kings  is  in  the  famous  ^  fta- 
tute  of  pramunire,  which,  reciting  indignantly 
the  papal  ufurpations,  declares,  that  "  fo  the 
crown  of  England^  which  hath  been  fo  free  at 
all  times,  that  it  hath  been  in  no  earthly  fub- 
jedlion,  but  immediately  fubjecft  to  God,  in 


*  In  the  30th  year  of  E.  !•  the  whole  order  of  lay  nobles 
wrote  a  memorable  letter  to  the  pope,  denying  his  jurifdiAioa 
within  thcfe  territories ;  and  tho  indeed  matters  temporal  only 
arc  cxprefled,  the  iirmnefs  and  dignity  of  this  proceeding  maft 
have  very  confidcrably  invalidated  his  authority,  (i  Pari.  hi(L 
135,  See  z\(o  2'; o  &CC. /ub  anno  1343,  when  another  letter 
was  written  to  the  pope  by  the  lords  temporal  and  commons, 
after  a  remonArance  to«  and  encouragement  from>  the  king> 
againft  papal  abufes  and  ufurpations.) 

«  27  E.  111.  ll.  I.  c.  I. — —The  firft  ad,  as  ufual,  of  the 
feflion. 

<*  16  R.  II.  c.  5.— —This  and  iimilarinftattcesmay  (hew  the 
illegality  of  the  authorities  cxercifed  here  by  the  bifliop  of  Rome* 
Bat  they  do  not  difprove  the  fafts  recited  in  one  of  my  elemen- 
tary difcourfcs,  (elem.  jur.  lec^.  V.)  that  decrees  and  decretal 
epiilJes  of  popes  were  received  amongll  us,  that  they  influenced 
the  decifions  of  our  fpiritual  courts,  and  thit  they  confequently 
became  incorporated  with  the  ccclefiaftical  polity  of  the 
kingdom* 

aU 
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all  things  touching  the  fegalty  of  the  fame 
crown,  and  to  none  other,  ftiould  be  fubmit-^ 
ted  to  the  pope,  and  the  laws  and  ftatutes  of 
the  realm  by  him  defeated  and  avoided  at  his 
will,  in  perpetual  deftrudlion  of  the  fovc- 
reignty  of  the  king  our  lord,  his  crown,  his 
regalty,  and  of  all  his  realm,  which  God  de- 
fend/* In  the '  reigns  of  Edward  the  fourth 
and  Richard  the  third,  the  judges  gave  their 
opinions  againft  excommunication  in  the 
courts  and  by  the  bifliop  of  Rome.  la  af-* 
ter  times  the  j  urifdidion  and  title  of  fupreme 
head  of  the  Anglican  church  have  had  the 
fandlion  of  feveral  legiflative  adts,  the '  firft  of 
which  was  *  judicially  holden,  in  the  reign  of 
JaiBes  the  firft,  to  be  only  a  declaration  and 
reflitution  of  the  common  law,  not  a  new  gift 
of  the  fupremacy  of  the  church  to  the  crown. 
And  even  when  an  infatuated  people,  under  the 
influence  of  the  firfl  queen  Mary,  again  bow-^ 
cd  their  necks  to  the  papal  yoke,  his  ^  holinefs 
was  reftored  to  power  by  authority  of  the  le-^ 
gijlature^  and  that  not  abfolutely  or  uncon- 
ditionally, but  to  fuch  preheminence  and  ju- 
rifdidion  only  as  he  ufed  and  exercifed,  or 


«  5  Co.  Cawdrcy's  cafe.  '  St.  s$  H.  VIII.  e.  ai* 

i  Mo.  7824  ^  St.  1  &  2  Ph*  &  M.  c  9.  f  53, 
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might  lawfully  have  ufed  or  exercifeid,  not  at 
any  period,  but  reftriftively  in  the  twentieth 
year  of  Henry  the  eighth's  reign,  and  ex- 
prefsly  without  diminution  or  inlargement* 
The  fame  a<fl '  allows  to  be  put  in  execu- 
tion fuch  bulls,  difpenfations,  and  privileges, 
obtained  from  the  fee  of  Rome,  as  do  not 
contain  matter  contrary  or  prejudicial  to  the 
authority,  dignity,  or  preheminence  royal  or 
imperial  of  the  realm,  or  to  the  laws  of  this 
realm  then  being  in  force,  and  not  in  that 
parliament  repealed.  Thus  we  fee,  in  the 
moft  bigotted  times,  the  reigning  fovereign, 
with  the  three  eftates  of  the  kingdom,  thought 
their  authority  both  nccefTary  and  competent 
to  refix  the  fpiritual  tyranny  of  the  pope,  and 
alfo  to  modify  and  circumfcribe  it  with  dif- 
crctJonary  limitations. 

The  flatute  laft  mentioned,  fo  far  as  it  re- 
vived the  authority  of  the  pope,  was  repealed  ^ 
in  the  firft  year  of  qtieen  Elizabeth.  And 
now  thri  royal  power  may  indeed  extend  to 
proteft,  but  not  to  injure  or  overthrow  our 
religious  eftabiilhment.     For  by  the  ad:  *  for 

'S46.  *SmEI.c.  1.  »i2&i3W.IIL 

c.  2.  §  3. 
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fettling  the  fucceflion  of  the  crown,  it  is  pro- 
vided, that  whofoever  fliall  hereafter  come 
tp  the  pofleffion  of  this  crown,  fhall  join  in 
communion  with  the  church  of  England, 
And  by  the  aft  "*  of  union,  a  former "  ftatutc 
of  the  fame  feffion  is  reconfirmed ;  whereby 
the  royal  fucceifora  of  queen  Ann  arc  to  take 
and  fubfcribe  an  oath  to  maintain  and  pre-> 
ferve  inviolably  the  fettlement  of  the  faid 
church,  and  the  doctrines,  worship,  and  difci- 
pline  thereof^  as  by  law  eftablifhed.  Thus 
th<^  crown  is  armed  indeed  with  ecclefiaftical 
jurifdi£tion,  but  armed^  like  a  fortified  port 
or  garrifon,  with  ftrcngth  to  repel  foreign 
danger,  but  inoffenfive  and  unalarming  to 
thofe  whom  it  intrenches  from  invafion. 

The  remaining  and  fubordinate  powers  of 
the  church  are  diilributed  to  thofe  epifcopal 
and  other  courts,  before  treated  of,  which 
our  legal  polity  has  eftablifhed  with  jurifdic- 
tion  in  matters  of  herefy,  falfe  do(Skrine,  and 
fcandalous  immoralities,  and  with  authority 
to  punifh  offenders  pro  falute  anima^  in  order 
to  their  reformation,  and  to  vindicate  the  caufe 
of  virtue  and  religion. 


m 
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Having  thus  taken  a  curfory  view  of  that 
jus  infacrisj  which  has  been  with  little  varia- 
tion recognized  by  our  laws'  through  fuccef- 
five  ages>  (the  tranfcendent  power  of  parlia- 
ment, the  authoritative  voice  of  convocation, 
the  rojral  prerogative  in  matters  ecclefiaftical, 
and  the  ordinary  epifcopal  jurifdidlion)  we 
raay  not  unfeafonably  advert  to  the  attention 
fhcwn  by  the  fame  laws  in  providing  for  the 
duties  of  religion.  For  firft  the'  miniftcrs 
of.  divine  worfhip  have,  according  to  their 
fcvcral  ranks,  proportionate  preheminence 
a«d  revenues  allotted  to  them,  with  various 
juridical  means  of  recovering  all  their  dues, 
whether  ignorantly  or  fraudulently  withhold- 
en :  and  indeed  thefe  facerdotal  claims  have 
in  general  received,  for  a  length  of  time  paft, 
from  courts  of  law  and  equity,  all  pofliblc 
countenance  and  favour.  I  mentioned  in  the 
laft  Icdture  the  privileges  and  exemptions  of 
the  ecclefiaftical  order.  It  may  be  here  fub- 
joined,  that  by  the  ft.  i  M.  feff.  2.c.  3,  if  any 
perfon  malicioufly  or  contemptuoufly  moleft, 
difturb,  or  mifufe  any  preacher  lawfully  autho- 
rifed,  in  a  place  appointed  to  be  preached  in^ 
or  any  lawful  prieft  celebrating  divine  fervice, 
or  (hall  profane  the  facrament,  fuch  perfon 
Ihall  be  imprifoncd,  and  give  fecurity  for  his 

A  a  2  future 
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future  good  behaviour.  This  aft  was  made 
to  protedl  popifli  ceremonies;  but  it  hath  been 
•refolved,  that  the  difturbance  of  a  minifler 
in  faying  the  prefent  common  prayer  is  within 
this  ftatute ;  for  the  exprefs  mention  of 
fuch  divine  fervice,  as  fliould  afterwards  be 
authorifed  by  queen  Mary,  implicitly  includes 
fuch  alfo  as  fliould  be  authorifed  by  her  fuc- 
ceflbrs ;  for  fince  the  king  never  dies,  a  pre- 
rogative, given  generally  to  one,  goes  of  courfc 
to  others.  Our  anceftors  thought  even  the 
vicinity  of  our  temples  too  facred  to  be  pro- 
faned by  mercantile  ufes :  for  in  a  parliamen- 
tary ordinance  ^  of  above  five  hundred  years 
antiquity,  king  Edward  the  firft  forbiddeth 
fairs  or  markets  to  be  kept  in  churchyards, 
exprcfsly  for  the  honour  of  the  church; 
which  will  not  be  thought  unworthy  of  men- 
tion, as  a  ftudious  imitation  of  the  holieft 
pattern  for  example.  Our. law,  as  I  have 
before  noticed,  fpecially  provides  for  the  re- 
pairs of  the  church,  and  its  decent  decora- 
tions. So  "*  divers  flatutes,  too  numerous  for 
diflindt  recital,  folemnly  injoin  attendance  at 

•  1  Hawk.  140.     T.  Jon,  15^  * 

P  St.  13  E.  I.  ft.  2.  c.  6. 

1  St.  1  £1.  c.  a    §  14,  15.     I  £.  VI.  c.  12.  §  10.    5  &6 
6*  Vi.  c.  4.     I  Hawk.  7, 8,  and  the  llatutes  there  cited. 

divine 
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divine  worlfhip,  provide  againft  the  profanation 
of  the  fabbath,  blafphemy,  and  the  like  \  pu- 
rifhing '  facrilege  more  heavily  than  common 
theft,  and  ftriking  in  churches  than  pther 
afTaults. 

But  thofe  'laws  more  particularly  require 
obfervance  in  the  prcfent  difquifition,  which 
conflitute  and  combine  us  in  the  profcilion 
of  the  fame  eflablifhed  worship  and  faith. 

In  the  dawn  of  Edward  the  fixth's  reign, 
the  parliament,  having  firft  '  repealed  all  for- 
mer ftatutes,  in  matters  of  doftrine  and  reli- 
gion, in  a  fubfequcnt  feffion,  reciting',  that 
different  forms  of  fcrvice  had .  been  formerly 
uicd,  and  that  the  book  of  common  prayer 
was  then  completed  by  the  unanimous  con- 
fent  of  the  venerable  perfons  employed  for 
that  purpofe,  ftridtly  ordains  the  univerfal  ufe 
of  it  in  England,'  Wales,  and  Calais;  and 
fubjedts  to  penalties  fuch  as  negledt,  revile,  or 
deprave  that  facred  manual  of  devotion ;  a 
work,  which  does  fuch  abund^tnt  honour  to  our 


'  St.  1  E.  VI.  c.  12.  §  10.    5  &  6  E.  VI.  c.  4. 
•  St.  I  E.  VI.  c.  12.  %  3. 
«  St.2&  3E.Vl,c.  I. 

Aa  3  language. 
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language,  and  of  which  the  compilers,  avoid- 
ingK>n  the  one  hand  what  Dr.  Barrow  "*  ftiles, 

* 

the  fuperficial  court(hips  of  ceremonious  ad- 
drefs,    on  the  other  fide   fhunned  a  fludied 
uncouthnefs   and  aufterity,  and  a  penurious 
averfion  to  expedient  decoration.     This  firft 
ftatute  refpedling  the  liturgy  is  drawn  with 
that  unafFedted  piety  and  Charitable  modera- 
tion,   as  feems   to  have  laid    an  aufpicious 
foundation    for    uniformity    in    the   Englifh 
church.      A  fubfequent  *  act    in   the   fame 
reign  declares,  that  the  faid  book  of  common 
prayer  had  been  by  parliamentary  authority  pe- 
rufed  and  perfedled,  and  inforces  its  general 
reception,  with  the  addition  then  made  of  the 
forms  of  confecration.      This  fecond  ad  of 
uniformity,    having   been  ^  repealed   in    the 
reign  of  queen  Mary,  was  revived  and  con» 
firmed  by  two  *  flatutes  pafled  by  her   fug- 
ceflbr;   tlie  latter  of  whigh  feems  particu- 
larly intended   to  vindicate  the   due    regu- 
larity   of    epifcopal  confecration;     for  this 
purpofc  feveral  former  ftatutes  are  recited  to 
prove  its  conformity  to  the  antient  conftitui* 
tions  of  this  realm ;  ind  then  the  book  of 


*  Serm.  I.  .«  5  &  6  E.  VI,  c.  1.  *  T  St.  i  M, 

(cff.  2.  c  2,  »'  1  EI.  c.  2.     8  El.  c.  I. 

common 
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common  prayer,  including  the  faid  forms  of 
confecration,  is  ordained  to  (land  and  remain 
good  and  perfedt  to  all  refpefts  and  purpofes ; 
•*  whereby,  fay  the  legiflators,  fuch  evil 
fpeech  as  heretofore  hath  been  ufed  againft 
the  high  ftate  of  prelacy  may  hereafter  ccafc." 
Soon  after  a  law  *  was  made,  requiring  all  ec- 
clefiaftical  perfons  to  fubfcribe  the  thirty-nine 
articles,  and  fubjefting  them  to  deprivation 
in  cafe  of  maintaining  dodlrine  repugnant 
thereto ;  the  reafonablenefs  of  which  injunc- 
tion, tho  it  has  been  of  late  much  difputed, 
occaiioned  it  to  be  ^  re-enadted  at  two  fubfe- 
quent  periods  of  our  hiftory.  Immediately 
after  the  reftoration,  the  prelates  recovered 
their  ordinary  jurifdiiflion,  and  their  feats  in 
parliament,  of  which  they  had  been  by  un- 
due management  defpoiled  in  the  feafon  juft 
preceding  thofe  great  troubles :  for  fome  of 
them  had  been  iippeached,  and  others  were 
terrified  by  the  great  danger  of  attending  in 
their  places  in  the  lords'  houfe,  about  the 
time  the  bills  '  for  taking  giway  their  votes 


•  St.  13  El.  c.  12. 

y  St.  13  &  14  C.  II.  c.  12.;  &  5  A:  c.  5. 
\  Thcfc  were  ihc  ft.  16  C.  I.  c.  1 1,  repealed  by  the  13  C.  11^ 
i(.  1.  c.  I2>  and  the  16  C.  L  c.  27^  repealed  h^,  the  13  C.  11. 

fit  !•  C«  2« 
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and  jurifdiftion  were  paffed.  In  the  fuc-*- 
cecding  feffion  was  paffed  the  lail  ^  adl  for 
uniformity  in  the  fervice  and  facraments  of 
our  church,  which  is  generally  underflood, 
when  we  ufe  that  expreffion,  altho  there  have 
been  three  preceding  *  ftatutes,  above  referred 
to,  with  fimilar  titles.  Hereby  epifcopal  or- 
dination was  made  neceffary  to  the  holding  of 
any  ccclefiaftical  promotion,  and  the  liturgy 
was  for  the  '  fifth  time  confirmed  in  parlia* 
ment,  fome"'  alterations 'and  additions  having 

^  St.  i^  &  14  C.  IT.  c.  4. 

•  Viz.  2  5:  3  R.  VI.  c.  I.     5  &  6  E.  VI.  c.  1.     i  El.  c.  2, 

'  fiy  the  three  preceding  ads  for  uniformity*  and  by  8  £1. 
c.  1. 

«  Clarend.  contin.  146— 156.— —Before  the  reformation, 
(there  being  no  general  form  of  common  prayer)  fafting-days 
and  holy-days  were  ordained  in  convocation.  (B.  R.  Hard.  332.) 
Since  that  time  the  clergy  in  their  con  vocation ^have  only  been 
^onfidered  as  the  fropounders  of  ecclefiaftical  conditotions  re- 
fpefling  forms  of  prayer  and  the  like.  (Str.  1058,)  The 
ft.  13  &  14  C.  II.  c.  4*  ^  17*  is  exprefs  againft  the  ufe  of  any 
Other  form  of  prayer  except  that  then  ordained,  H^nce  the 
right  of  prefcribing  oocafional  forms  for  particular  days  by  lefs 
authority  than  that  of  parliament  has  been  quellioncd  by  an  ec- 
defiaftical  writer;  but  he  afterwards  recanted;  and  obferves  in 
another  place,  that  it  is  fafhcient  that  the  two  houfes  of  parlia- 
ment own  this  power  to  be  in  the  crown,  by  fubmitting  to  the 
royal  commands  in  obferving  fuch  days,  and  fometimes  peti- 
tioning the  king  to  order  thefe  religious  folemnities.  (Burn, 
cccl.  law,  t,  holidays,  \  10.  cites  the  cafe  and  writings  of  Mr. 
Johnfon.)  But  Dr.  Burn  does  not  feem  inclined  to  vindicate  the 
alterations  (which  he  gives  fpecimens  of)  made  by  J.  II.  in  the 
forms  for  the  ^9th  of  May  and  3cth  of  January  before  in  ufe; 
(Ibid.  \  9.) 

bpeq 
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been  inferted  by  the  convocation  of  the  pro- 
vince of  Canterbury,  and  agreed  to  by  that 
of  York,  with  more  candour,  as  lord  Claren^ 
don  thinks,  than  real  prudence,  or  profpedt 
of  beneficial  efFedt :  but  the  event  does  not 
feem  to  have  correfponded  w^ith  his  expeda- 
tion. 

Within  few  years  after  this  profperous  and 
complete  fettlement,  the  whole  eftablifli- 
..ment  of  the  church  was  endangered  by  a 
^  propofal  made  to  king  Charles  the  fecond, 
under  the  fpecious  pretence  of  indulging  li- 
berty of  confcience.  This  was  a  fcheme  for 
raifing  an  immenfe  revenue  by  felling  difpen- 
fitjons  for  the  exercife  of  any  religion.  The 
unlimited  wildnefs  of  it  was  fatirifed  by  lord 
chancellor  Clarendon,  tho  he  afterwards 
thought  it  an  unguarded  expreffion,  by  faying, 
**  it  was  (hip- money  in  religion,  that  no* 
body  could  tell  the  end  of^  or  where  it  would 
reft/'  It  feems  copied  from  the  pope's  mer- 
chandifing  of  difpenfations,  but  ejcaggerated 
far  beyond  the  extravagant  original.  The 
projed:  however  was  defeated  by  the  wifdom 
jipd  firm  integrity  of  the  chancellor  and  tr?a- 

^  C!ar.  cont.  245  S:c. 

furerji 
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furer  *,  who,  againft  the  king's  pofitive  folici- 
tations,  conduced  and  animated  the  oppofi- 
tion  made  to  it  by  all  the  prelates  of  the 
realm.  In  the  fame  reign  ^  other  defigns, 
pregnant  with  the  like  danger,  were  at- 
tempted, bills  being  brought  into  parliament 
with  fpecious  and  feUacious  titles,  but  without 
any  final  fuccefs  againft  the  eftablifliment  or 
welfare  of  the  church. 

But  it  was  not  thought  fufEcient  to  ercifJ: 
this  facred  pile  of  national  religion,  to  repair, 
to  ftrengthen,  and  adorn  it,  our  laws  have 
moreover  caft  fences  around,  to  prevent  any 
hoftile  furprife.  By  what  is  ftiled  the  corpo- 
ration *  aft,  all  magiftrates  of  cities  and  bo- 
roughs, and,  by  the  teft  *"  a6l,  all  officers 
civil  and  military,  were  obliged,  under  fevere 
penalties,  to  receive  the  facrament  according 
to  the  rites  of  the  church  of  England.  This 
provifion,  in  refpedt  to  corporation  magiftrateSji 
is  indeed  fince "  rfepealed :  however,  about  the 
time  of  pafling  fuch  repeal^  another  very 
prudent  law  *"  was  enadledj  by  which  mayors^ 


*  Earl  of  Southampton,  ^  Gref^s  debates*  vol.  iv, 

318. 334.        1  St.  13C.  ir.a.2.  c.  I.         ■  St.  25  c.  lit 

c.  2.  ■  St.  5  G.  I.  c^6,  •  St,  5  G.  I.  c.  4. 

bailiffs^ 
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bailiffs,  and  other  magiftrates  are  reftrained 
from  appearing  at  dny  public  meeting  for  re- 
ligious worfhip,  other  than  of  the  church  of 
England  as  by  law  eftaWiflied,  in  the  gowns, 
or  with  the  enfigns  of  their  refpcdtive  offices, 
under  penalty  of  being  difabled  to  hold  that 
or  any  other  public  employment.  This  was 
a  politic  and  mild  affertion  of  the  legal  fu- 
periority  and  dignity  of  the  eflabli(hed 
•  church. 

Such  arc  the  laws,  whiph  confer  on  the 
fubjeSs  of  this  realm  the  greateft  benefit, 
which  any  civil  inftitutions  can  beftow,  by 
well  providing  for  the  free  and  due  exercife  of 
ii  pure  and  reformed  religion. 


LEG- 
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LECTURE        XIV, 


Of  the  Jlate  ofperfonsy  and  Jirjl  of  the  Jiate  of 

aliena^e^ 


TH  E  divifion  which  I  formerly  made  of 
perfons,  into  fuch  as  govern,  and  thole 
who  are  fubje<5l  to  government,  having  been 
purfued  through  the  feveral  kinds  of  domi- 
nion and  jurifdiftion  incident  to  civil  coiimu- 
nities,  and  varioufly  diftributed  and  defined 
by  our  laws,  and  the  ecclefiaftical  order  and 
the  eftablifhment  of  the .  national  religion 
having  occupied  the  three  laft  ledtures,  I  am 
now  led  to  confider  the  other  diftindtiona 
which  prevail  among  the  general  body  of  the 
people,  or  fubjeds  of  this  realm. 

It  may  not  be  improper  briefly  to  premife^i 
that  perfons  have  fometimes  been  diftinguifh- 
cd  into  natl  and  nafcituru     \  fhall  only  herq 

remark 
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remark  in  regard  to  this  diftinftion,  that 
the  *  nafcituri,  infants  in  their  mother's 
\vomb,  in  ventre  fa  mere^  (as  the  legal  phrafe 
is)  are  in  many  refpedls  regarded  as  objedts 
of  municipal  inilitutions.  Thus  particu- 
larly, it  is  highly  criminal  in  all  thofe,  who 
prevent  the  future  birth  and  life  of  fuch  un- 
born children  :  and  it  is  clearly  fettled,  that 
*  a  devife  to  an  infant,  in  ventre  fa  mercy  is 
good  and  efFedtual,  tho  he  be  born  after  the 
teftator's  death.  The  rights  of  after-born 
iflue,  under  a  marriage  or  other  fettlement, 
arc  provided  for  by  the  ft,  10  &  11  W,  III. 
c.  i6i  which  I  (hall  mention  again  hereafter. 


The  diftindlions  to  be  treated  of  in  this 
and  the  following  lefture  are  what  conftitute 
the  fate  of  perfons^  and  are,  as  among  the 
Romans,  fet  forth  in  thofe  laws  of  their  pan- 
dedls,  comprehended  under  the  title  **  de 
fatli  hominiim,^'  which  I  have  adopted  and 
prefixed  to  the  prefent  difcourfe.  The 
Roman  jurifts  *  confider  thefe  diftindtions 
under  the  fevcral  heads  of  libertatis,  as  be- 


•  I  Wms.  246.  *  I  Freem.  244.  293. 

^  Heiacc.  append*  adL  I.  Rem.  ant.  inprxfat* 
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tween  freemen  and  flaves^  chitatis^  as  between 
natives  and  aliens,  ^xAfamilia^  as  between 
parent  and  child% 

As  to  the  firft,  whatever  traces  of  fervi- 
tpde  may  be  found  in  the  villenage  of  old 
times,  no  fuch  title  hath  for  many  reigns  fub- 
fifted  in  the  Englifh  code.  Happily  for  this 
age  and  country,  and  for  the  honour  of  hu* 
manity,  the  fetters  of  villenage,  as  it  refpefts 
the  perfon,  have  long  been  fhaken  off:  jam  * 
pridein  in  hac  repubU  rum  folum  tenebris  vetuf^ 
tatis^  verum  etiam^  luce  Ubertatis  opprejfa  funU 
Neither  was  the  condition  of  villeins  fo  ab- 
jed:  as  is  perhaps  generally  imagined*  For 
fir  Edward  *  Coke,  in  commenting  on  magna 
carta^  pronounces  that  they  were  under  the 
protedion  of  that  conAitutional  law,  being 
accounted  free  againfl  all  men,  except  their 
lords. 

The  laft  diftindion,  namely  fanulia^  ap* 
{)lies  to  the  head  of  perfons,  as  confidered  by 
the  law^  in  private  domeftic  relationsi  which 


'  CiCk  pra  C*  Rabirio.  *  z  Inft»  4« 
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will  be  fpoken  of  in  the  fequel  of  this  Part 
of  our  difquiiitions. 

The  ftate  of  perfons,  in  refped  to  the 
fecond  Roman  diflindtion^  civitatisy  which  di- 
vides them  into  natives  and  aliens^  will  be 
treated  of  in  the  prefent  ledture,  rcferving 
for  the  following  difcourfe  other  general  dif- 
criminations  aiFe<fling  the  mafs  of  the  people, 
and  fuch  as  are  the  foundation  of  various  parts 
of  our  law.  Thus  there  is  no  perfon,  but 
who  is  either  a  minor  or  of  full  age^  and  fb  of 
other  qualities.  All  thefe  diftin<5tion6  are  re-< 
ducible  to  the  head  of  incapacity  or  dif« 
ability;  that  is,  thofe  with  whom  the  inca« 
pacitated  character  is  contrafted,  enjoy  to 
far  forth,  and  unfubjefl:  to  the  fpecificd  ex- 
ceptions,  the  full  and  undimini(hed  rights. 
and  privileges  of  a  Brftilh  fubjedt. 

Thefe  various  difabilities  arife  from  the 
feveral  caufes  of  alienage,  illegitimacy,  infan-* 
cy,  and  a  defcA  of  rational  underftandlng. 


I.  The  firft  diftindtion,  then*  to  be  par- 
ticularly treated  of,  and  intended  as  the  fub« 

jedt 
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je6l  of  the  remainder  of  the  prefent  ledturc,  is 
that  which  fubfifts  between  natural  born  fub- 
jedts  and  aliens*  ' 

Some  difcrimination  between  citizens  and 
foreigners,  with  different  degrees  indeed  of 
rigor,  has  prevailed  in  the  laws  of  all  or  moft 
countries.  For  no  jurift,  I  believe,'  ever  yet 
maintained,  that  a  foreigner,  though  intitled 
to  fojourn  uninjured  and .  unmolefted  in  a 
ftrange  country,  might  claim  to  be  incorpo- 
rated into  fuch  civil  community,  and  to  enjoy 
the  municipal  rights  of  natural  fubje<5ls.  It 
would  be  perhaps  a  difficult,  but  not  an  un- 
important, attempt,  to  afcertain,  in  point  of 
apolitical  expedience,  the  proper  meafure  and 
neceflary-  points  of  difqualification  of  aliens^ 
fo  as  to  invite  populoufncfs,  without  danger 
to  the  civil  and  religious  eftablifhment  of  the 
liofpitable  nation. 

Whenever  a  foreigner,  fays  AyliiFe  \  tra- 
velled out  of  his  country,  he  could  only  claim 
the  benefit  of  the  law  of  nations,  having  no 


^  Civ.  law,  1}.  ii.  t.  3 :  the  marginal  reference  to  the  digefb 
ii  erroneous. 

right 
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riglit  tp  the  laW  or  privileges  of  any  particu-- 
lar  place.  Indeed  the  antient  laws  of  Rome 
treated  foreigners  both  with  indignity  and  fe« 
verity.  They  feem  *,  however,  to  have  had 
the  power  of  making  a  will  fo  early  as  the 
time  of  Cicero  ^  and  their  difabilities  and  re- 
llriftions,  I  prefume,  gradually  wore  away, 
till  ^  at  length  the  emperor  Antoninus  Cara- 
calla,  with  an  unparalleled  latitude,  commu- 
nicated the  privileges  of  a  Roman  citizen  to 
all  the  inhabitants  of  that  wide  empire: 
which  conftitution,  Heineccius  obferves,  had 
overturned  almoft  the  whole  law  relative  to 
this  fubje£t ;  and  it  was  affuredly  a  liberal 
cxtenfion  of  that  ^  jus  quiritium^  or  jus  civtta^ 
tisp  which  was  at  firft  limited  to  the  pomaria 
of  Rome,  then  circumfcribed  (as  to  a  portion 
of  it)  by  the  bounds  of  Latium^  afterwards  in^- 
bulged  (in  a  ftill  inferior  degree)  to  all  Italy, 
and  now  by  this  ordinance  difiufed  (with  little 
or  no  difcrimination)  through  the  greatefl  part 
of  the  known  worlds 


«  Cic.4e  onL  I.  L  c  39. 
^  Heinec*  appead.  ad  lib.  i.  Rom.  ant. 
<  Heinec.  diftinguiflies  thefe  two  terms^  and  alfo  the  expreT- 
6aatjus  LiUiifjui  Italicum,  xodjut  frovifidarwM.    Ibid* 


6  b  An 
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An  alUn^  by'thc  laws  of  England,  is  one 
born  out  of  the  ligeance  of  the  king»  But 
this  requires  explanation.  For  ^  if  foreign 
enemies  fliould  invade  this  country^  and  fur- 
prife  any  caftle  or  fort,  and  have  ifluc  born 
within  the  realm,  fuch  iffue  would  be  an 
alien,  becaufe  not  born  under  the  king's  obe- 
dience and  protection.  On  the  other  hand^ 
if  natural  bom  fubjedts  have  children  bom 
abroad,  fuch  children  alfo,  by  the  ft.  7  A.  c. 
5.  §  3,  are  to  be  adjudged  natural  bforn  fub- 
jefts,  and  not  aliens.  The  benefits  of  this 
a£t  are,  by  the  ft.  4  G.  II.  c.  21,  denied  to 
the  iffue  of  traitors  and  other  criminals ;  but 
fuch  perfons,  as  were  allowed  by  the  laft 
mentioned  law  to  claim  thefe  privileges,  may 
now,  by  a  fubfequent  aft  ',  tranfmit  them 
to  their  immediate  defcendants.  Before  thefe 
modern  provifions  were  in  force,  and  while 
the  matter  rcfted  chiefly  on  a  far  moreantient 
parliamentary  "  ordinance,  the  law  of  Eng- 
land "  was  always  very  favorable  and  indul- 
gent in  extending  the  principles  on  which  a 
perfon  might  be  adjudged  a  natural  born  fub- 


^  7  Co.  18.  a.  b  Calvln*s  cafe. 

i  St.  13  G.  III.  c.  21.  "  25  E.  III.  ft.  2. 

•  1  VcnL  427.    2  Rd.  94. 
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Jed,  rather  than  be  liable  to  the  difabilities 
of  alienage.  As  to  which  matter  of  inquiry, 
I  fhall  here  only  farther  add^  that  *  thofe  are 
not  aliens,  who  are  born  either  in  his  ma* 
jelly's  colonies  and  plantations,  or  on  thofe 
parts  of  the  ocean,  which  are  reputed  the 
Engliih  feas* 

It  has  been  thought  inconfifient  with  the 
fafety  and  intereft  of  this  country^  that  aliens 
fhould  be  proprietors  of  landed  eflates  here  1 
which  therefore  they  are  not  allowed  to  pof- 
fefs^  either  by  inheritance,  di*  any  other 
means;  all  which  other  means  are  included 
by  the  law  under  the  term  **  purchafe/'  that 
is,  acquifition.  An  alien  fon  ^  cannot  inherit 
to  his  father,  who  was  a  natural  born  fubjed:. 
And> '  antiently,  if  the  father  was  an  alien^ 
his  iflue  could  not  inherit  to  the  grandfather, 
becaufe  he  muft  claim  mediante  patre  i  but  the 
land  would  have  ef cheated^  that  is,  fallen  into 
the  hands  of  the  lord  of  whom  it  Was  holden^ 
if  the  grandfather  had  no  othef  heirs.  This 
hardfhip,  however,  is  remedied  by  an  '  a6t  of 
parliament,  enabling  heirs  to  claim  through 

•  Kfolloy  370;  ^  I  Inft.  8.  a. 

i  1  Vest.  4i6i  '  1 1  &  12  W.  Ill  c  6. 
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neyman  or  fervant  to  a  natural  born  fubjed, 
this  cafe  is  not  at  all  af!e£ted  by  the  words  of 
the  ftatute. 

Farther,  an  alien  cannot  take  lands  by  any 
*  aft  of  law,  as  it  is  exprefled ;  thus  a  huf- 
band  being  an  alien  cannot  be  tenant  by  th^ 
curtefy,  and  a  wife  being  an  alien  cannot  b^ 
indowed,  except  the  confort  of  the  king. 
And  in  all  cafes  of  title  accruing  by  aft  of 
Jaw,  without  the  concurrence  or  co-operation 
of  the  party,  the  alien  is  difabled  from  takings 
as  well  as  from  holding,  the  eftate  j  and  hay- 
ing been  paflive,  and  done  nothing  to  merit 
the  puniflimcnt  of  forfeiture,  no  right  of  th'it 
kind  veils  in  the  crown« 

However,  in  regard  to  perfonal  *  goods^ 
our  law  is  more  favorable  to  an  alien.  For 
thefe  he  is  allowed  to  poffefs :  he  may  bring 
a  perfonal  aftion,  to  recover  them  in  fpecie, 
or  a  fatisfadtion  in  valCie,  if  they  are  with- 
holden,  or  damaged;  and  he  may  bequeath 
them  by  will# 


^  7  Co.  35.  a.     1  iTift.  31.  a.    3  Sal.  28. 
^  a  Rol.  94*    1  And.  25. 


As 
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As  a  merchant  ftranger  is  allowed  to  inha- 
bit and' traffic  here»  he  is.  protected  by  the  law 
in  all  things  relating  to  fuch  merchandife. 
He  may  bring  an  aftion  to  rec<5ver  pofleffion 
of  the  hoafe  demifed  to  him,  or  for  any  inju- 
ry affedting  it,  as  well  as  be  a  plaintiff  in  fuits 
concerning  mere  perfonal  property.     The  fe- 
curity  of  foreign  merchants  in  coming  into 
England^  leaving  it,  travelling  through^  or  a^ 
biding  in  it,   is  very  fully  and  explicitly,  and 
even   verbofely,   ordained  in    magna  ^  carta. 
A  *  ilatute  to  the  like  effe<ft  was*  paiTed  un- 
der Edward  the  third.     And  it  was  holden  \ 
in  favor  of  foreign  merchandiie,  fo  early  as 
the  time  of  Henry  the  eighth,  that  an  alien, 
while  refident  in  France,  might  fue  for  •re- 
covery of  a  debt  in  the  court  of  common 
pleas. 

.  As  aliens,  by  the  law  of  nations  and  the 
municipal  inflitutions  of  this  land,  were  al- 
ways permitted  to  refide  here  for  the  purpofos 
of  traffic,  it  was  reafonable,  as  foon  as  the  pro- 
vifions  concerning  bankrupts  were  reduced  to 
fyftem,  to  ^  extend  them  to  foreigners,  both 


'  C.  30.  •  27  E.  TII.  c.  a. 

'  Dy.  2.b«  «  St.  zi  J.l.  c.  19.  §  15. 
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to  make  them  liable  thereto,  as  other  traders^, 
and  capable  of  recekring  the  benefit  thereof^ 
as  ol^r  creditors.  Therefore  alio  ^  an  alien, 
may  maintain  an  action  for  flander  id;  calling 
him  a  bankrupt,  ^s  for  defamation  in  general, 
and  for  injurious  aiiaults  on  his  pecfon.  And 
moreover,  by  an  exprefs  law  \  reduefs  is  pro- 
vided for  aliens,  v^ho  are  injured  by  the  king's 
fubjeds  on  the  fea,  or  in  any  port  of  the 

realm* 

•I 

But  as  an  alien  is  not  allowed  to  pofleft 
any  real  eftate,  except  a  houfe  for  his  habita- 
tion, it  follows,  that  he  cannot  maintain  any 
action  in  which  any  intereft  in  hnd  is  attempt* 
cd  Id.  be  rccoyered. 

In  regard  to  forenfic  litigatibns,  fuch  ha& 
been  the  unexampled  benignity  of  our  antient 
law,  that  where  ^  either  plaintiff  or  defendant 
to  a  fuit  is  an  aHen,  he  may  demand  a  trial 
ff&  medietatem  lingua^  that  is,  to  have  a  jury 

^  I  fittU  134.    Ycl.  198.  >  St  3.1  R  VL  c.  4* 

\  St.  27  E.  IIT.  c.  S,  and  zS  E»  IIL  c.  13.— »The  for- 
mer  of  thefe  flatutes  requires,  tluu,  if  both  parties  to  the  fait 
are  aliens,  the  whole  jary  ihall  be  aliens^bot  this  provifioo,  as 
there  was  no  reason  for  i^  99  peculiar  dread  of  parioafi^  in 
that  cafe«  fell  into  difaTc* 

confHting 
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confiding  of  an  equal  number  of  foreigners 
and  natural  fubjeds^  even  though  the  king 
be  a  party.  An  alien  ^  indi£ted  of  felony  may 
have  the  benefit  of  this  trials  but  qo^  on  a 
charge  of  high  treafon. 

It  lias  alfo  been  •  refolved,  that  aliens  may- 
be executors  or  adminiilrators,  and,  as  fucb, 
may  become  intitled  to  kafes,  as  well  as  other 
91^^^ perfenal  property;  and  that,  whether 
they  refide  here  or  abroad ;  and  tho  the  tefta-t 
tor  or  inteftate  was  alfo  an  aKen. 

Notwithfitanding  aliens  could  not  enjoy 
^f  fircehold  eftate  in  lands,  they  were  always 
capable  of  the  fuperior  ecclefiaftical  prefer-^ 
inents  in  this  realm ;  which  mud  perhaps  be 
afcribed  rather  to  the  influence  of  papal  au*- 
thority,  than  to  the  idea,  that  churchmen 
were  lefs  likely  than  foreign  laity  to  have  or 
^o  cherifll  a  native  intereft  incompatible  with 
the  welfare  of  this  country,  tho  a  very  emi- 
nent lawyer  "*giy?s  that  reafon  for  the  dif- 
tindion.  Befides  the  great  number  of  aliens, 
vjho  have  been  elevated  to  the  r^k  of  Englifh 

»  Jcnk.  216.  »  ^  Cro.  8,^  »  z  R.  A.  348. 

'     prelates^ 
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prelates^  ^  moil;  of  our  richeft  monafteries 
were  governed  by  foreigners^  and  had  mOfc 
French  than  native  inhabitants.     As  to  pa« 
jrochial  preferments^  three  fevcral  ^  a<3:s  of 
parliament  were  pafTed^  in  the  fpace  of  about 
thirty  years,  to  reftrain  aliens  from  holding 
ecclefiaflical  livings;  which  probably  were 
never  ftridly  inforced,  altho  fir  Edward  Coke 
^  maintains,  that,  if  an  ^ien  be  prefented  ta 
a  benefice,  the  bi/hop  ought,  on  the  authori* 
ty  of  thefe  fiiatutes  and  the  records  of  parlia-- 
ment,  to  refufe  to  admit  him.     On  the  other 
hand,  it  is  faid  '  to  have  been  judicially  hoU 
den,  that  an  alien  is  capable  of  an  ecclefiafli- 
cal benefice,  and  that,  as  fuch  incumbent,  he 
may  maintain    any  aftion    concerning    the 
glebe,  tithes,  or   the    like,  as  alien   priors 
might  have  done ;  becaufe  he  fues,   not  in 
his  own  right,  but  in  right  of  his  churchy 
If  this  be  fo,  it  is  a  fi:rong  infi:ance  of  a(fls  of 
parliament  becoming  obfolete. 


*  Burn,  eccl.  law,  t.  monafteries,  §  2. 

>  S(.  3  R.  II.  c.  3.     7  R.  IL  c«  I2,and  1  H.  V.  c.  7. 

4  4lnft.  338.— —In  France  there  was  the  like  ordinance: 
aliens  were,  generally,  incapable  of  benefices ;  but  the  Jdng 
loight  grant  a  difpenfation.  (Domatvol.  ii.  j  2 1 , 2.  Scrahan's  «d.) 

'  Hughes  parfon's  law,  c«  10,  dtes  Dr.  Seaton's  cafe*  M. 
t.J.  I.C.B. 

^  But 
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Bur  an  alien  is  not  to  be  appointed  to,  or 
intrufbed  with^  any  office  concerning  the  ad^^ 
miqiAration  of  the  laws»  not  even  that  <£  a 
*  conftable :  much  lefs  is  he  qualified  to-  vote^ 
at  parliamentary  eki^on^  or  to  be  chofen-  Zi 
inember  of  the  legi(lat\iA,  as  I  have  before 

« 

mentioned  in  treating  on  that  Aibjeft; 

An  alien»  while  he  refides  here,  is  generally 
fubjed:  to  our  law9,  and  owes  a  local  and  tern-* 
porary  allegiance  to  our  fovereign;  by  whofe 
audiority  thofe  laws  are  admihidered^  and  by 
whom,  therefore,  he  is  protected  in  the  en* 
joyment  of  fuch  rights  as  are  indulged  to 
him.  Consequently  there  is  flo  doubt^  as  I 
have  before  intimated,  that  aliens  may  be 
guilty  of  high  treafon.  Thus  if  a  *  foreigner, 
even  one  whole  ftate  is  at  war  with  this 
country,  whether  he  is  fettled  here  before,  or 
arrives  after,  the  commencement  of  hoflilities, 
pradife  againft  the  life  of  the  king,  the  of- 
fence  is  high  treafon.  So  that  fir  Edward 
Coke's  *  pofition,  that  an  alien  enemy  cannot 


^  For  thii  was  holden  to  be  an  offico  of  trod  within  the 
a£b  of  parliament  relating  to  this  matter,  and  that  a  foreigner 
(though  naturalifed)  was  ineligible.     (Burr.  2787—2790.) 

*  I  Hawk.  35,  with  the  notes  and  additions. 

•  3  Inft.  ^  5. 

be 


380      Of  the  ftate  of perfms^  and    lbct.  14^ 

be  guflty  of  high  treafon,  muft  be  undcrilood 
with  this  reftridtiony  namely,  where  he  in- 
vades this  country,  aixi  is  taken  in  war ;  ia 
which  cafe  indeed  he  is  not  punifhable  at  all 
according  to  the  courfe,  or  by  the  rules,  of 
municipal  inftitutions,  but  is  to  be  dealt  with 
according  to  th^  law  of  nations- iQ  martial 
afiairs.. 

It  hath  been  ""  refolved,  that,  if  a  nfituraf 
bom  fubjedt  aifeffc  to  caii  off  his  allegianqe, 
and  to  transfer  his  fubje<ftion  to  a  foreign 
prince,  flill  he  may  fuffer  as  a  traitor,  if  he 
commit,  what  in  others  would  amount  to 
that  crime.  Such  is  legally  fuppofed  to  be 
the  infepaiable  quality  Qf  ^  allegiance  ariiing 
from  birth.  That  a  foldier,  fighting  under  a 
foreign  cgmoiiilion,  according  to  the  general 
laws  of  armsa  ihould  be  arraigned  as  a  traitor,, 
inftead  of  being  treated  as  a  public  enemy 
and  priibn^r  of  war,  may  at  firfl  fight  have 
an  air  of  rigor  and  feverity..  But  the  nation  s 
fafety  requires,  that;  this  fhould  be  the  i^vari* 
able  principle  in  refpedt  to  natural  born  fiib- 
jedls,  and  that  there  fhould  be  no  withdraw- 
ing of  allegiancct  no  countenance  allowed  to 

»  I  Hawk.  3 J.  F  Sec  Ayliffe,  civ.  law,  b.  3.  t,  3, 

fuch 


L  EC  T  •  1 4«   frft  9f  tbejiate  of  alienage.      381 

fuch  a  defence.  The  law  *  was  therefore  fo  de- 
clared to  be  even  in  the  cafe  of  a  culprit,  who, 
tho  found  hy  the  verdiA  to  have  been  born  in 
this  ifland,  was  from  infancy  educated  abroad 
widi  foreign  interefts  and  affedions.  Indeed 
liis  commiflion  was  deftined  for  an  enterprife 
to  place  a  pretender  on  the  throne.  But  the 
jury  humanely  recommended  him  to  mercy, 
and  he  was  pardoned  on  condition  of  retiring 
and  abiding  beyond  feas  during  life. 

It  is  declared  by  ^  *  ftatute  above  clted^ 
that  every  alien,  refiding  within  the  king's 
dominions,  fhall  be  bounden  by  and  unto  the 
laws  and  ftatutes  of  the  realm.  Reafon  and 
humanity  may  interpofe  againft  the  ftridt  ex- 
ecution of  the  law,  but  hot  difprove  (per- 
haps) the  juftice  of  the  eftablifhment  itfelf. 
—A  *  French  prifoner  of  war  being  indiAed 
ibr  privately  ftealing,  in  the  fhop  of  a  gold- 
fmith  and  jeweller,  a  diamond  ring,  which 
is  an  *  offence  punifhable  with  death,  the 
judge  who  tried  him  thought  it  improper  to 
proceed  capitally  upon  a  local  inftitutioji,  and 
iliercfore  advifed  the  jury  to  find  him  guilty 


*  Foil.  59  &:c..  •  32  H.  VIIL  c.  16. 

*  Fpft.  J 88.  «  St.  lo  &  1 1 W.  III.  c  23. 
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of  fimpk  larceny  only.  The  judge's  huma^ 
ni^  15  at  leaft  more  conTpicuous  than  the 
£>undnefs  of  the  principle,  as  a  point  of  ra^e 
law.  But  in  another  matter,  the  beaignity 
of  Engliih  judges  is  unclouded  with  any  legal 
doubt,  I  mean,  that  ^  aUens  were  compre- 
hended in  the  ftatute  for  extending  the  bene- 
fit of  clergy,  according  to  a  very  old  interpre- 
tation of  that  law. 

In  the  above-mentioned  inflance  of  trea- 
fon,  it  appears,  that  no  individual,  according 
to  the  ideas  of  Englifh  jurifprudence,  can  fo 
transfer  his  allegiance  to  a  foreign  power,  as 
to  ceafe  to  be  fubje<ft  to  the  laws  of  his  na- 
tive country,  relpeding  that  crime.  But 
when  by  treaty,  efpectally  if  ratified  by  aft  of 
parliament,  our  fovereign  cedes  any  ifland  or 
region  to  another  flate,  the  inhabitants  of 
fuch  ceded  terfitory*  though  born  under  the 
allegiance  of  our  king,  or  being  under  his 
protection  while  it  appertained  to  his  crown 
and  authority,  become,  I  apprehend,  efiedlu- 
ally  aliens,  or  liable  to  the  difabilities  of  alien- 
age, in  refpedt  to  their  future  concerns  with 
this  country*     And  fimilar  to  this  I  take  to 


<  *  £btvrk.  33Sb' 

he 
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be  the  condition  of  the  revolted  Americans, 
fince  the  recognition  of  their  independent 
commonwealths. 

What  I  have  hitherto  faid  of  the  privileges 
of  aliens,  applies  only  to  fuch  ftranger^t 
whofe  ftate  is  in  amity  with  our  fovereigiu 
For  an  alien  enemy  cannot  in  reafon  be  in- 
titled  to  any  privilege  or  proteftion  from  our 
laws,  except  perhaps  as  to  atrocious  attempts 
on  his  life,  or  in  other  flagitious  cafes.  But  an 
alien  enemy,  who  *  comes  here  by  letters  of 
fafe  condud,  or  refides  here  by  the  king's  li- 
cence, may  maintain  an  adion^  as  on  a  bond 
This  feems  a  great  ^  abatement  of  the  antient 
rigor.  Another  '  inftance  of  the  like  nature 
is,  that  the  old  opinion,  that  Turks  and 
infidels  arc  perpetually  to  be  confidered  as 
alien  enemies,  has  been  long  exploded.  It 
feems  alio,  that  ^  an  alien  enemy  may  fue  in 

autir 


*  Lord  Raym.  3S2.    SaL  46.    Lut.  34, 35. 
'  1  R.  A.  195. 

t  Sal.  46.-— Such  aliens  may  Tue  in  equity  for  anj  ptr« 
jbnal  demand,     (i  Aik.  51.} 

.  ^  Skin.  370.— -—By  two  determinations  of  the  king's  bencb, 
both  in  the  prefent  reign,  it  might  Teem,  that  an  alien  enefflv 
might  fue  on  a  ranfom  bill,  given  for  the  difcharge  of  a  captured 
veffeL  (Barr.  1734  &c.  i  Black.  563  &c.)  fiat  by  a  ftil]  later 

decifiom 
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outer  drtnt^  (according  to  the  legal  phraf^ 
that  is^  in  another  perfon's  right)  as  where 
fuch  foreign  plaintiiF  brings  the  adion  as  ex- 
ecutor* For  tho  it  may  be  urged^  that 
this  may  tend  to  enrich  foreign  enemies,  and 
that  private  convenience  mufi:  give  way  to 
public  utility,  yet  as  the  goods  of  the  teftator, 
who  was  not  an  alien  enemy,  are  not  forfeit- 
ed, and  as  the  executor  recovers  them  for 
others,  being  perhaps  the  king's  fubjeds,  as 
creditors  for  inftance,  who  might  otherwife 
lofe  their  juft.  debts,  it  is  more  reafonable  and 
confcientious,  that  fuch  adion  (hould  be  al- 
lowedr 

The  property  of  an  alien,  refident  abroad 
confifting  of  ftock  in  the  public  funds,  or 
other  peribnal  effects  in  this  country,  is  ^  fub- 
jeA  to  the  control  of  the  court  of  chancery. 


dttifion  the  contrary  dofirinejs  eftabliflied,  tIz.  that  aa  aliea 
enemy  cannot*  by  tbt  mimicifal  law  of  this  oomitry*  fae  far  the 
recovery  of  a  right  claimed  to  be  acquired  by  him  in  a&ial  war» 
(DougL  649^  650.  n.)  It  does  not  appear,  whether  the  admi- 
ralty prize  court  could  have  given  relief  on  fuch  iznibm  bills  { 
nor  is  it  now  important  to  inquire;  for  they  are  utterly  prohi- 
bited by  ft.  22  G.  III.  c.  25^— The  fame  rules  obtsun  in  regard 
to  alien  enemies  fuing  m  equity  as  at  law,  (Mitf*  188.  &  n. 
f  d  ed.) 

*  I  Atk.  X  J. 

But 
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'  But  if  an  alien,,  refident  abroad,  dies  in- 
teftate,  his  whole  property  here  is  diftri- 
butable  according  to  the  laws  of  the  country, 
where  he  fo  refides.  For,  *  as  was  once  ob- 
ferved  by  lord  Hardwicke,  no  foreigner  could 
otherwife  deal  in  our  funds,  but  at  the  peril 
of  his  eifefts  going  according  to  our  laws, 
and  not  thofe  of  his  own  country.  The  *  lo- 
cality of  the  abode  at  the  party's  death  deter- 
mines the  rule  of  diftribution.:  but  it  muft  be  a 
ftationary,  not  an  occafional,refidence,  in  order 
that  the  municipal  inftitutions  may  attach  on 
the  property.  Thus  the  foreign  property  of 
a  Britiftiiubjed,  whether  dying  inteftate  here 
or  abroad,  unlefs  domkild  there,  and  whether 
confifting  in  public  funds-  or  banks,  (in  locis 
montium,  as  fome  foreign  jurifts  of  thefe  late 
ages  term  them)  or  otherwife,  is  governed,  in 
point  of  diftribution,  by  the -laws  of  this 
country :  that  is,  unlefs  a  general  or  partial 

*  confifcation  takes  place  by  the  laws  of  the 
country  where  the  property  is ;  as  in  * 
France,  the  effedls  of  aliens  dying  there  were 

heretofore 

k  Ambl.  27.  '  Arab!.  25  &c.  415,  6. 

m  This  prerogative  of  the  French  crowo,  I  underftand,  was 
relmquiihcd  in  favor  of  theaiatives  of  fuck  xoantriea  where  a 

Cc  ^*^ 
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heretofore  forfeited  to  the  crown.  This  was 
called^W  albinatuu  from  *  the  words  aUbt  na^ 
tus :  but  two  "^  exceptions  were  adoiitted^  one 
in  favor  of  merchant  ftrangers  coming  to  the 
fair  of  Lyons ;.  the  other,  where  the  deceafed 
left  children^  or  relations,  born  in  France* 

The  '  ifliie  of  an  alien,  bom  within  the. 
realm,  are    accounted  natural   fubjedis :   in 
which  refpedl,  there  is '  not,  (tho  fir  William , 
Blackilone '  fuppofes  the  contrary)  any  difib^ . 
rence  between  our  laws  and  thofe  of  France. 
In  each  country  birth  confers  the  rights  of  na* 
turalifation. 

The  alien  himfejlf  may  be  made  a  denizen 
by  the  king's  authority ;  which  *  is  an  inoxn- 
municable  prerogative  of  his  Sovereignty :  &t 
he  cannot  grant  a  power  of  making  denizens 
to  others.     Denization  ^  may  be  granted  for 


«        • 


like  conSTcation  did  not  prevail,  befoie  the  late  revolution,  and 
is  xompletely  abrogated  iince  that  event. 
.  "  Spelm.  gL  V.  alimMMu 

•  Domat.  vol.  i.  p.  567.  and  voL  ix,  p.  360,  ^6u   (Strahan*i ' 
ed»)- ' 

f  1  Inft.  8.  a. 

«  Domat.  vol.  it.  p.  36«.  (Stratum's  ed.) 

'  i  Black,  cornm,  574. 

•  a  RoL  93.  '  7  Co.  ^5.  b.  Calvin's  cafe. 

t  2  Rol.  9$.    2  Cro.  539.    7  Co.  5.  b.  6.  a.  Calm's  o^ 
ilnft..^a9.a.  ;,    .  , 

years. 
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yeafs,  ot  fdr  life,  bf  to  the  alien  born  and  the 
heirs  of  his  body,  or  his  heirs  generally,  or 
X  fbr  particular  purpofes  and  intents  and  no 
farther.  Or  upon  condition.  By  a "  ftatutc, 
above  repeatedly  referred  to,  all  denizens  fliall 
be  obedient  to  the  laws,  and  a  provifb,  con- 
taining this  requifition,  fhall  be  inferted  in 
the  letters  patent.  Yet  this  does  not  form  a 
€ondkum^  properly  and  technitrally  fo  called ; 
Ibr  if  fuch  denizens  tranfgrefs  the  laws,  the 
dlablidied  punifhment  for  their  delinquency, 
as  in  the  cafe  of  others,  may  indeed  be  in« 
fii€ted,  but  *  the  xlenization  is  not  void. 

A  denizen  ^  may  purchafe  lands,  and  tranf- 
mit  them  to  his  heirs,  that  is,  to  iflhe  born 
after,  but  not  to  thofe  born  before^  the  grant 
of  the  letters  patent,  Neither  does  he  acquire 
iti  himfelf  a  right  of  taking  by  inheritance* 

The  efFeft  of  naturaIifation>  which  *  can 
irnly  be  accomplished  by  a^  of  parliament,  is 
more  exteniiVe;  and,  till  a  ftatute  *  pafied 
about  the  beginning  of  this  century,  it  coo* 

«  3»  H.  VIIL  a  16.  «  I  R.  A.  195. 

7  I  Inll.  8.  a.  *  1  Vent.  419. 

•  12  &  13  W.  III.  c  2. 

C  c  2  ftrredy 
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LECTURE       XV. 


Ofibiftate  of  ilkgitimaeyf  infamy^  ^4  fWH 

jane  tfnderjlanding^^ 


II.  ^T^  H  E  next  diftinaion,  which  I  am 

X      to  mention  in  thefe  difquifitions  de 

ftatu  bominum,  (following  the  phrafe  of  the  ci^^*. 

vilkns)  is  that,  which  prevails  between  per- 

ions  legitimate  and  illegitimate. 

The  Roman  *  civil  law,  in  the  latter  age$  of 
it,  accounted,  thofe  legitimate,  whofe  pareiits 
intermarried  after  the  birth  0^  fuch  iffue. 
The  ^  moft  antient  form  of  nuptials  among 
that  people,  called  nuptUe  ex  uju^  was  not 
completed  till  after  cohabitation  for  a  yeari^ 
and,  as  ifTue  might  be  born  within  this  period^ 
the  later  emperors  might  think  there  was 
feme  ground  for  allowing  the  f^tnie  latitude  of 
legitimation,   when  the   marriage  wa$  con-* 

«  \f\Su  L  L  t.  \o.  le^  I3[.         ^  Tayl.  av.  hw,  tt  mtfti^. 

^  traded 
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trailed  in  a  difFerent  mode.     I  fay  the  later 
emperors,   for  Conftantine%    who  was   the 
original  author  of  fuch  a  conftitution,  is  fup- 
pofed  to  have  intended  it  as  an  encouragement 
to  thofe,  who  had  children  born  in  concu- 
binage,  to  marry  the  mothers  of  fuch  ofF- 
ipring»  and  to  have  meant  it  only  as  a  tempo- 
raryordinance,  including  children  then  adhially 
bom,  and  not  as  a  permanent  law,  extending 
to  fuch  iflue  as  fhould  be  fb  born  in  future  ages. 
However  the  founders  of  the  cajion  law  ad- 
mitted the  fame  indulgence  without  referve ; 
and  becaufe  it  was  received  by  the  churchy  the  . 
prelates  at  the  parlianaent  in  the  twentieth 
year  of  Henry  the  thiwi's  reign,  ftrongly  con- 
tended to  have  this  principle  of  legitimation 
incorporated  with  the  laws  of  England :  but 
zeal  failed  of  its  defired  fuccefs. 


1  •  In  our  law,  therefore,  the  common  de- 
icfiption  of  a  baftard,  is  one  born  out  of 
lawful  mafrriage.  This  is  the  truth,  but  it  is 
not  the  whole  truth :  for,  according  to  the 
more  recent  detenninations,  fome  of  thoie, 
who  are  born  within  lawful  wedlock,  may  be 
accounted  baftards.     Antiently  the  dodtrine 

c  Helnec.  de  legitimatione,  §  23.  (voLiv.  p.  115.) 

C  c  4  was. 
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w»s>  that  if  the  huibaad  was  within  the  four 
feas^  which  are  claimed  as  part  of  the  domi-^ 
nions  of  the  crown  of  Englandj^  in  fuch  cafe 
no  proof  fhould  b^  admitted  of  his  non-accefs 
tQ  his  wifc>  and  the  iflue  fhould  implicitly  bo 
reputed  legitimate.  But  this  notion  has  beeci 
eiTedually  over-ruled  and  exploded  in  a  moH 
dern  ^  cafe,  in  which  proof  of  npn-accefs  by 
the  hufband  was  received,  and  the  jury  ac«« 
cordingly  found  a  verdid:  againft  the  legiti-* 
macy. 

2,  Sir  Edward  Coke*  admits,  that  if  tha 
hufband  hath  an  apparent  impoflibility  of  pro** 
creation,  as  if  he  be  only  eight  years  old, 
the  iflue  will  be  baftards.  But  in  a  cafc*^, 
where  the  court  permitted  proof  to  be  at*: 
tempted  of  the  huiband's  inability,  from  a  bad 
habit  of  body,  which  evidence  amounted 
to  improbability  merely,  and  not  an  impof^ 
fibiiity,  the  jury  found  a  verdid  in  favour  of 
tlic  legitimacy  of  the  claimant. 

3,  After  a  divorce  *  a  menja  &  foro^  it  is 
the  intendment  of  law,  that  the  parties  did 


*  Str.  925*  •  1  Infl.  244.  a«  '  Str.  940,  i. 

C  Sal.  123. 

not 
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not  cohabit  in  difobedience  to  the  fentence  of 
the  ccclcfiaftical  court;  and  therefore  the  iffuo 
zvt  prima  facie  baftards ;  yet  if  actual  accefs, 
tho  contrary  to  fuch  fentence,  (hould  be  ex- 
prefsly  proved,  the  former  prefumption  is 
deftroyedy  and  the  ifTue  are  accounted  legi« 
timate :  for  the  relation  of  hufband  and  wifo 
is  not  diflblved.  If  a  '^  divorce  a  vinculo  ma'* 
trimonii  be  pronounced  in  the  fpiritual  court, 
this  bailardijfes  the  ifTue  born  before,  as  well 

« 

as  after,  the  fentence  i  becaufe  it  can  only  be 
awarded  for  fome  caufe,  which  made  the  mar- 
riage null  and  void  aA  initio.  In  old  times^ 
if  the  *  divorce  were  cau/3  profe^onis,  that,  is, 
on  account  of  belonging  to  fome  monaftic 
order,  the  fon  might  inherit,  and  the  wife  be 
indowed.  For  entering  ^  into  religion  as  4 
profefTed  monk,  or  nun,  did  qot  diiTolve  the 
vinculum  matrimom:  tho  I  fuppofe  the  mar«« 
riage  was  void  ab  mitis,  when  in  fad  it  was 
pofterior  to  the  vow  of  chaftity  and  profef- 
iion.  But  it  appears,  that  ^  if  a  deacon  or 
prieft,  (that  is  not  a  regular,  bat  fecular  ec^ 
ckfiaftic)  contradted  wedlock,  even  after  o(<^ 
4inatioQ>  in  times  when  fuch  tnairiages  were 


^  I  R.  A.  360.  ^  Yeiub.  M.  47.  ]g.  III.  pi.  78, 

*  J  R.  A.  340,  \  I  R.  A.  340. 


prohibited^ 
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prohibited,  yet  the  nuptials  were  not  abfb- 
lutcly  void,  nor  the  iflue  baftards;  unlefs  a 
fentence  of  divorce  took  place  in  the  life-time 
of  the  parents.  Where  parliament  diflblves 
a  marriage  for  a  caufe  fubfequent  thereto, 
there  is  no  neceflary  or  general  occafion  for 
reputing  the  children  illegitimate. 

4,  Laftly ",  the  iflue  of  a  fecond  marriage, 
contradted  while  the  former  hufband  or  wife 
is  living,  are  evidently  baftards,  fuch  fecond 
marriage  being  wholly  void* 

Our  ftatute  law  hath  provided  compulfbry 
means  for  the  maintenance  of "  baftards,  with 
cautionary  regulations,  antecedent  to  their 
birth. 

Their  civil  condition  differs  in  very  few 
particulars  from  that  of  other  children.  The 
principal  diftindion  between  perfons  legiti- 
mate and  illegitimate  is  the  incapacity  of  the 
latter  of  taking  lands  and  dignities  by  here- 
ditary dcfcent,  and  of  fucceeding  as  next  of 
kin  to  perfonal  property.     For  our  law  docs 

■  I  R.  A.  340'  3S7'  3^0.  »  Sfep.  184^ 

not 
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apt  imitate  the  imperial  "*  inftitutionSy  in  di-  j 
viding  baiUrds  into  feveral  k^nda;  and  the 
rule  I  havQ  )ttd  down  i$  uniYerfal^    unle^ 
ih^   following  inftance  be  confidered  as  « 
iingle  exception  to  itj  according  to  which» 
a  baftard,  whofe  parents  intermany  after  hi« 
birth^  and  fuch  onlyi  has  feeie  fort  of  favoi^ 
in  refpeif^  even  to  inheritances :  hci  is  legitl<- 
jnate,  as  we  haye  juft  feen>  according  to  the 
rules  of  the  fpintqal  Qr  canon  law :  with  us 
Jbe  is  termed  bafiard  eignii  and,  provided  theiiQ 
be  a  fecond  i^n  born  after  the  intermarriage 
of  the  fame  parentSj  he  is .  ftiled  mulier  puijhi, 
In  this  cafe  %  if  the  father  dies  feifed  of  an 
hereditary  eflate^  and  the  baftard  enters  on  it, 
and  enjoys  it  during  his  life,  and  after  hi^ 
deceafe  his  heir,  that  is,  ibme  lineal  defcen^ 
dant,  enters,  the  mulier  puifn^^  tho  he  might 
have  claioied  before  fuch  defcent  was  caft,  is 

«  By  the  Ibman  ciyU  law  Aittt  were  four  forts  of  ba(brds» 
thofe  born  of  a  concubine*  of  an  adalterefs^  of  a  harlot^  and  the 
offspring  pf  an  inceftuoas  marriage :  thofe  of  the  firft  dafs  had 
^  right  of  facceffion  to  the  effeQs  of  their  female  parent  and  her 
anceftors ;  and  where  there  was  no  legitimate  ofBpring,  or  wife 
of  their  reputed  Atther,  they  were  alfo  intitled*  whether  one  or 
laore^  to  a  fixth  part,  as  well  as  their  mother,  of  bis  ondevifed 
property.  Nov.  Ixxxix.  c.  12.  (  4.  '  Ayl.  civ.  laWj  b.  iu.t.  7. 
b»  iii.  t,  25. 
.    M  Lit.  i  35^.    Ca  ii^. 

now 
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now  barred  for  ever.  But  the  baftard  cdn 
have  no  heirs  except  his  o#a  iflue.  He  tnay 
indeed  take  aA  eftate  to  him  dM  his  heirs  giini- 
rally,  in  other  words,  a  fee  iimple ;  yet  it  will 
tiot  come  by  defceftt  to  his  legitimate  br&thcr 
born  of  the  fame  parents,  (in  cafe  the  baftahl 
>dies  without  iOTue,  and  without  havb^  dif* 
pofed  of  fuch  eftate)  but  will  efcheat  to  ^ 
lord,  of  whom  it  was  hoIdeA.  For  a  baftard, 
by  the  laws  of  England,  is  incapable  of  tranf* 
mitting  real  or  perfonal  property,  by  inherit 
tance  or  fucceflion,  except  to  his  wife  and  his 
lineal  defcendants.  But,*  as  among  them, 
his  perfonal  effeds,  if  he  dies  inteftate,  are 
diflributable  as  in  the  cafe  of  others :  his  wife 
may  alfo  claim  her  dower,  and  his  children 
inherit  to  landed  pojOefiions,  without  any  im-^ 
pediment  from  the  illegitimacy  of  their  re^ 
fpe&ive  huiband  and  fathen  For  a  baftardi 
when  he  hath  acquired  a  name  by  repu-« 
tation,  is  equally  capable  as  thofe,  who  are 
legitimate,  of  taking,  by  purchafe,  (a  term 
before  explained)  an  eilate  of  inheritance  ia 
fee  fimple  or  fee  tail.  But  if  land  be  limited 
in  remainder  to  the  eldeft  fon  of  A,  who  hath 
afterwards  a  baftard  born,  being  his  eldeft  fbn« 
fuch  illegitimate  offspring  will  not,  according 

to 
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tQ  iir  Edward  Cs>^  %  be  intitled  to  the  beo^iit 
of  the  claufe ;  tho»  as  we  have  b«|»re  feejiji  it 
WQ^ld  be  an  operative  pr9viik>n  in  favour  of 
iflM^  afterwards  born  in  lawful  wedlock, 

Lailly,  if  a  baftard,  poirefTed  of  perfonal 
efiedtsy  dies  inteflate,  and  without  wife  or 
chiMreA,  the  crown  '  is  intttled  to  fuch  pro- 
perty,  including  leafes  or  terms  of  years.  The 
king,  or  other  immediate  lord  of  the  fee,  is 
alfo  intitled  to  a  real  eftate  of  inheritance,  of 
which  a  badard  dies  feifed,  without  having 
deviftd  it,  and  without  leaving  iffue.  This  is 
the  refult  of  a  baftard's  being  fuppofed  to 
have  no  other  relations,  no  heirs,  or  next  of 
kin,  except  thofe  accruing  from  his  own  con- 
traft  of  marriage,  namely  his  wife  and  progeny. 
But  the  rigorous  exertion  of  this  prerogative 
vrould  in  many  obvious  cafes  carry  the  ap- 
pearance of  great  hardfhip.  It  is  ufual  there* 
fore  to  make  over  the  rc^al  claim  to  the  baf- 
tard's  kindred,  (as  we  may  call  them  in  com<- 
mon  fpeech)  but  not,  I  believe,  as  a  matter  io 
abiblutely  of  cour&,  nor  in  fo  perfe&]y  gra« 


^  I  tnft.  3.  b.-*— >But  in  a  note  in  the  13th  edidcm,  tUs 
dloArine  is  quefBoned. 
»  3  Wau.  33, 34. 

tuitous, 
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tuitousy  unconditional^  and  unrefeived  a  man-^ 
ncr,.  as  might  perhaps  be  apprehended  *  from 
the  words  of  fir  William  Blackftone;  and 
which  indeed  could  not  reafbnably  be  ex^ 
pedted* 


III.  The  next  diftindion  to  be  mentioned 
is  that  which  prevails  between  minors  and 
perfons  of  full  age. 

In  our  *  law,  a  man  ot  won^n,  till  the  age 
of  twent]^'One  years,  or,  to  be  more  exaft, 
till  the  day  next  preceding  the  twenty-firft 
anniveriary  of  their  birth,  is  ftiled  an  infant. 
By  the  Roman  law,  the  age  of  majority  was 
twenty-five  years.  With  us  alfo  we- fie-- 
quendy  hear,  in  commton  fpecch,  of  a  per^n's 
not  coming  to  age  till  diac  or  ibme  other 
time  fubfequent  to  the  legal  duration  of  mi« 
norirp".  By  which  is  to  be  underftood  no 
more  than  that  fuch  is  the  period  fixed  for 
receiving  a  legatory  portion,  or  devife  of  land, 
by  the  will  of  a  parent,,  or  other  teilator. . 


.  *  z  Blidc.  com^  jg6^<— — It  b  uHudj  I  anderiUnd»  to  nkijn 
one  tenth,  or  other  fmall  proportion^  of  the  value,  bgth  of  rcM 
and  perfonal  property. 

ft  ilaft.  jyub,    Sal.  4^ 

For 
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For  private  perfons  cannot  either  prolong  or 
fhorten  the  continuance  of  the  legal  incapa- 
cities of  infancy.  It  is  fometimes  faid  like* 
wife;  in  ordinaiy  difcourfe,  that  the  prince  of 
Wales  becomes  of  age  at  fourteen  years. 
The  truth  is^  if  he  fucceeds  to  the  throne, 
even  in  childhood,  the  legal  defe&s  of  infan-* 
cy  are  not  imputed,  to  him,  nor  to  the  ads 
doQp  by  his  royal  authority.  The  power  of 
a  proteftor  has  indeed  fometimes  ceafed  about 
the  age  ]uQl  mentioned.  But  while  the  prince 
remains  heir  ^parent  only,  his  age  of  minp-^ 
rity  is  of  the  fame  duration  as  in  the  cafe  of 
inferior  fubjefts. 

The  incapacities  of  infants  are  chiefly  in* 
tended  for  their  benefit*  Their  devifes  and 
b^ueib,  and  othpc  particulars  relating  to 
them,  may  more  properly  be  referved  for  fu- 
ture inquiry.  I  iball  here  however  iirft  take 
notice,  that  **  certain  of  their  adts  are  abfo* 

lutely 

"■  Barr,  566.  marg.— — The  importance  of  this  difFerencef 
vviiich  is  not  very  obvious  to  perfons  little  converfant  in  our  lavtr, 
may  be  partly  conceived  from  one  example.  Contingent  re- 
maindersy  which  I  (hall  for  the  prefent  only  call  precarious  intereltf 
in  expedancyy  mail  veft»  when  the  particolar  eftate,  whidi  is  ne- 
ctSuy  to  precede  and  fupport  them»  determines,  or  ean  never 
▼eft  at  alL  Now,  if  the  proprietor  of  this  preient  preceding 
i^ht  fttrrenders  it,  tho  fuch  furrender  be  voidable,  yet  it  pafTes 

hU 
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lately  voidft  Ind  o&ers  only  vokkblc.  It  hath 
been  generally  *  aflcr ted,  that,  if  an  ihfant  at- 
tempt to  make  a  €5onveyancd  of  his  eflate, 
which  is  not  to  inure  by  a  folemn  z€t  done 
perfbnaHy  by  himfelf^  (as  by  making  livery  of 
ieifin,  as  it  is  called)  nor  is  infopccd  widi  the 
ftfong  ratification  of  a  fine  or  recovery,  nor 
boars  a  fetnbtance  of  advantage  tb'hnnlel^ 
fuch  conveyance  is  abfolutely  void.  But  it 
feems  hardly  poffible,  fince  the  '  reafdnJn^  of 
the  court  in  a  cafe  tristnfmltted  tb  us  by  k*kte 
reporter,  but  that  alm<^  every  cohveyarioc  3^ 
an  infant  Would  be  deemed  vcSdable  only,  and 
not  wholly  void.  A  conveyance  to^'zn  infant, 
which  he  may  indeed  difagree  to  at  his  age'  of 
majority,  is  clearly  only  voidable.  The  gc* 
neral  rule  is»  that  *the  deeds  of  infimts  am 
only  voidable^  powers  Of  attorney  are  esd'- 
ceptions  to  it ;  but  a  powei*  to  recdve  feifin 
of  an  eftate  is  excepted  out  of  that  exception; 


eftatpv  and  confequentlf  delfroys  the  contingent  remainder} 
but  if  it  be  abfoljitely  voidy  it  pakes  noefbite*  and  tin  ton« 
tingent  remiunder  is  faved.  (Lord  Raym.  5 1 3  &c.)  To  imder- 
ftand  this  fully  would  reqmre  a  copious  illuilration  ;  fo  much  is 
alleged  to  inuniate  that  there  may  be  an  efTential  diilerenoe 
between  ads  void  and  voidable,  (i  R«  A.  730.  L  50.  ^  Luft. 
483.    Str.  s^O 

*  Perk.  t.  grants,  S  «*»  ^S-  ^  Burt,  1794  &c. 

•  1  InfL  2.  b.    1  R.  A.  730.  «  fiurr.  iSqs.iSoS. 

4.  For 
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For  the  end  of  the  privilege  is  to  proteft  in- 
fants. To  that  objeft,  therefore,  all  the  rules, 
and  their  exceptions,  mufl  be  directed. 

But  certain  afts  of  infants  are  neither  void* 
able  nor  void.  For,  firft  ^  infants,  feifcd  of 
an  advovefon,  may  prefent  to  the  vacant  be- 
nefice at  very  tender  years.  As  to  contracts 
entered  into  by  infants,  a*"  learned  civilian  and 
canbnift  clofes  the  account,  which  he  gives 
of  the  imperial  inftitutions  relative  to  this  fub« 
jcft,  with  the  following  expreflions:  "  hence  it 
appears,*'  fftys  he,  **  that,  tho  minors  may  fome- 
times  be  relieved  in  refpe^  to  their  own  aAs, 
yet  this  is  not  always  true :  for  if  it  were, 
they  would  be  deprived  of  all  human  com* 
merce  and  dealings  •fince  no  one  would  be 
willing  to  contraft  with  them  :  and  this  might 
be  a  great  prejudice  to  them  in  regard  to  the 
neceifariea  of  life.''  The  fame  reafoniog  is 
adopted  and  better  illuftrated  by  the  court  in 
a  cafe  above  alluded  to>  when  it  was  obferved, 
'*  that  •*  miferable  muft  the  condition  of  mi- 
nors be,  excluded  from  the  fociety  and  com-^ 

*  Vin.  abr.  t.  conation*  A.  pi,  10.  3  Inft,  156.  W^tf. 
C.  xiii.  prope  fio.  Burn's  eccl/laiy»  t.  benefice,  fubdiv.  prefeii. 
fation.     2  Cro.  99.  *  2  Eq.  ca.  abr.  518  &c. 

f  Ayl.  civ.  liw,  b.  u.  t.  41.  '  Burr.  iSoi. 

D  d  mercc 


402  Of  illegitiiMcy^  infancy^     tBCX.  i^* 

merce  of  the  world,  deprived  of  necefikries, 
education,  employment,  and  many  a4^rantage5» 
if  they  could  do  no  binding  a(ft8.  Great  in^* 
convenience  muft  arifc  to  others,  if  they  were 
bound  by  no  a^.  The  law  therefore,  at  the 
•fame  time  that  it  protects  their  iqxbeciUity  and 
indifcretion  from  injury  through  their  owq 
imprudence,  enables  them  to  do  bioding  a^s^ 
for  their  own  benefit,  and  without  prejudice 
to  themfelves,  for  the  bei^efit  of  others/' 
Thus  if  an  infant  then  cootraA  for  ae<%fiaries» 
it  binds  him.  But  'if  he  execute  an  obUga-- 
tion  with  a  penal^,  tho  for  the  pagrmeot  qf 
neceiTaries,  the  bond  is  voidable*  What  fhaU 
be  deebied  neceifaries  depends  tpattly  on  the 
minor's  rank  and  qui^lity:  but 'the  court  has 
refufedte  confider  fuits  of  ricbs^parol  ia  that 
light.  ^ 


«  I  Intt.  172.  a.  Mo.  679.  1  Cr6.  gro;  »  Lcv,S6.. 
U  ieeanj,  an  bfant  luay^fayid  kfrnftlf  by  a  pnomiibryiiiarr  gives 
for  neceiTaries :  but  an  aftipn  does  not  lie  bo  an  iucqtmt  fiatU^ 
tho  for  neceiTaries.     ( 1  l>iim.  &  Baft  40  tez^  * 

^  I  Cro.  5«3.-^-r^>ftniabg>.an  jttftnt  in  m  jpicfid  tr^fe 
feems  tp  fall  under  the  term  '«  ncccfl^rks/'  (i  Dum.  U  Ea^ 
40  ^c.)  And  aitho  the  contra£)[  \A  not  fhiAt/  lor  neceflaries, 
hA  thereAre  vudable,  ftiU  it  maj^  be  ratiied  fay  a  jmnnire  ate 
the  age  of  majority :  and  in  fuch  cafes,  the  proof  of  infiuicy 
lief  on  the  defendant^  within  whofe  knowledge  that  faft  is, 
(iDurn**Eajai648,9,    Vpum,  A  £4/1766.) 


An 
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Ail  a(^nis^  real,  perfbnal,  or  mixed,  may, 
in  general^  be  brooght  bj^  or  againfl,  an  in* 
fant.    As  pbintiC  he  mvj  iue  by  guardiai^ 
or  next  friend;  he    mud  defend  a  fuit  by 
guardian  only.     In  ai^ions,   by  which   real 
property,  is  den:»nded»  or  direAly  chjargec^ 
it  may  be  prayed  indeed,  that  the  parol  may 
dhnur/bll  the  infant '$  agie  of  Qiajority,  that  is, 
that  the  pleadings,  which  were  antiently  oral, 
may  be  flayed  tiU  that  time»    The  exceptions 
to  this  rule  are  clearly  and  luccin<ftly  noticed 
by  *  fir  William  Bkckftone,     The  pradicc 
arofe  from,  the  fuperior  consideration,  paid  by 
the  old  law  to  any  freehold  intereft.     For 
aftions  a:ffS^ing  the  perfonal  property  of  an 
infant  to  any  amount  may,  during  his  mi« 
jK>rity,  proceed  to  judgment,  as  where  |ie  is 
an  executor^  or  legatee,  or  interefted  as  next 
of  kin  in  the  eifedts  of  an  inteflate.     Suits 
may  alfo  proceed  againfl  him»  on  his  otvn 
contract,  for  providing  him  with  neceifaries^ 
jpr  to  recover  damages,  where  he  has  com- 
mitted  any  actionable  injury*     As  to  litiga- 
tipn$  in  equi^,  it  is  faid  ^  that  an  infant  may 
iue  by  guardian;  it  is  ufually  done  however 

s  3  Black.  ooffliQ.  30o,andfise  Pr«  ivg.  chaM.  1944 
t  Fr«  reg.  duiK.  194* 

Dd  2  by 


404  Of  illegitimacy^  infancy ^      x  E  c  T  •  X  ^. 

by  his  next  friend :  he  muft  indeed  defend  a 
Tuit  by  guardian.  The  *  anfwer  is  put  in  on 
the  oath  of  fuch  guardian^  not  of  the  infant 
himfclf^  and  therefore  cannot  be  read  in  evi- 
dence againft  him.  In  fuits  in  jequity,  the 
infant  has  generally  a  day  appointed  after 
his  full  age,  for  difputing  any  decree  ma- 
terially affedling  his  property;  which  is 
fo rue  thing  analogous  to  the  demur  of  the 
parol  in  adions  at  common  law,  *  Where  an 
^  infant  has  not  the  beneficial  intereft  in  lands, 
but  is  feifed  of  a  legal  eftate  therein.  In  truft 
for  others,  and  where  alfo  he  becomes  intitled, 
as  a  riiortgagee,  by  defcent  or  otherwife,  and 
the*  mortgageor  is  defirous  of  redeeming,  in 
either  of  thefe  cafes  he  is  impowered,  by  the 
ft.  7  A.  c.  19^  to  convey  the  prcmifles  to  the 
perfons  intitled  thereto,  under  the  dircftion  of 
the  court  of  chancery* 

Infants  may  be  bound  apprentices  by  the 
cuftpm  of  London,  and  in  other  places  by  a 
general  *  ftatute :  but  "  they  cannot  be  fued 
in  an  a.ftion  of  covenant  for  a  breach  of  the 

r 

articles  contained  in  this  indenture. 


!  3  Wms.  237.  k  See  AmbL  $24.  I  St*  5  EL 
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is  alfo  a  defedt  of  reciprocal  obligation  in 
the  following  inftance,  namely,  that  "  an 
adion  may  be  brought  on  a  promife  of 
marriage  made  to  an  infant:  yet  againft  an 
infant  no  fuit  can  be  maintained  on  fuch  cpn- 
fraft. 

A*  minor  is  incapable  of  the  "grant  of  a 
judicial  office,  to  be  perfonally  exercifed  by 
him»  as  the  ftewardfliip  of  a  court  lefet,  '  But 
he '  may  take  a  grant  of  a  minifterial  offic^ 
to  be  exercifed  by  himfelf  or  fufficient  depu- 
ty, as  the  regifterfliip  of  an.epifcopal  juiiif- 
didlion.  For  the  .fame  reafon,  an  infant  .may 
be  made  exegutor;  becaufe.an  adminiflrgtoj: 
may  be  appointed  durante  mimre.  ataU.  But 
it  feems,  as  an  infant  is  under  difabilities  of 
adting  in  his  o\Vn  private  affairs,  he  cannot 
properly  be  employed  in  a  public  truft,  as 
the  ^  mayoralty  of  a  corporation,  nor  is  /  he 
eligible  to  be  a  burgefs  in  fuch  community. 
The  *  ftatutes^  which  declare  the  incapacity 


■  Str.  938, 9.  •  I  Inft-  3.b.  (13  ed.)     1  Crp.637. 

>  %  Cro.  279.    Cowp.  22a.  ^  B.  R.  temp.  Hard.  8,  9. 

'  Cowp.  aao  &c  •  St.  7  &  S  W. IIL  i.  25.  ^  8;  & 

c  12.  S  4. 
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of  minors  to  (it  in  parliament^  or  ferve  on 
juries,  were  *  both  in  affirmance  of  the  ante- 
cedent common  law. 

Such  therefore  are  the  incapacities  by 
which  infants  are  diftinguifhed  in  our  laws 
from  adult  perfons* 


IV.  The  kft  incapacity  to  be  mentioned 
is  the  ftate  of  perfons  labouring  under  a  defe£t 
^  their  memory  and  raiiorial  underfiafiding^ 
Theie  are  *  diftinguifiied  by  our  law  into 
idiots^  whole  impotence  of  mind  is  fuppofed 
to  have  been  from  their  bif th,  and  lunatic^ 
"who  h&ve  iince  fallen  into  a  fhte  of  infanlty. 
The  king  "  is  the  primary  guardian  of  both^ 
'as  the  protedlor  of  fuch  of  hfe  fubjeds,  who 
cannot  defend,  or  govern,  themfclves  or  thett 
property.  But  this  '  branch  of  authority  rt 
exercifed  by  the  lord  chancellor,  lord  keeper, 
or  lords  commiflioners  of  the  great  feal,  not 


«  *  M 


•    ^  4  Inft.  47.    I  Inft.  1 J7/41.   -Lit  f  2J9*  ' 

"  I  Inft.  247.  a.     2  Wms.  265. 

^  St.  |>rserog.  regis  17  £.11.  c.  9  ft  to.-— «B«t  the  ptero- 
{ftttve  cxifted  before  that  eatly  ftttttte.    (AtnbL  7 17*)  * 

merely 
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tnerely  as  fuch)  but  by  virtue  of  a  fpecial  com- 
miflion  for  that  purpofe;  and  from  the  de- 
terminations in  chancery,  an  appeal  lies  in 
thefe  cafes>  HOt  to  the  houfe  of  lords>  but  to 
the  king  in  council. 

On  fhisfe  occaficns,  the  courfe  is  for  a 
<;ommiffion  to  iffue,  on  an  application  made 
to  the  court  of  chancery  for  that  purpofe,  to 
inquire  by  the  oaths  of  a  jury,  whctho:  the 
peribn  pointed  out  is  really  of  unfound  mindi 
^nd  from  *  what  time  he  hath  been  in  that 
ftates  if  he  is  *  found  fo  by  the  verdift,*  g 
^  CDmrtnittee  is  appointed  of  his.  perfon  and 
of  his  'cflate  1  and  then  all  neceflary  direc- 
tions, fubfequent  thereto,  are  tranfaded  in 
ft  fummary  way,  being  refpcdlivcly  brought 
On  from  time  to.  time  by  petition.  Of  this 
nature,  among  others,  are  the  orders  to  be 
given  in  purfuancc  of  the  *  ftat.  4  G.  II.  c. 

*  I  ChanC.  ca.  1 1 2,  3^ 

*  The  finding  muft  be  pofitire  as  to  the  lunacy.  Where  a 
ipecial  retara  M^as  inade>  the  lord  chancellor  obferved,  that  if  ic 
-ted  not  been  £led  it  had  been  no  retnrn ;  bot  bong  filed  it  muft 
be  qiiafhed,  and  an  mUas  oommiffion  go.    (Sel.  ca.  chaac. 

47-) 

^  Sttch  coxnnttttees  will  not  be  allowed  any  thing  for  their 

^onbit:  bat  under  particular  ctrcnrnftapcea,  the  mainteaance 

will  be  increaifed.    (Anbl.  78.) 

^  See  Ambl.  80. 
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JO,  which  enables  lunatic  triiftees  aod.mort^- 
gagees  to  convey  the  eAates,  legally  veiled  ia 
thenif  by  their  committees^  analogous  to  the 
power,  which  I  have  mentioned  as  given  .  to 
infants  by  a  former  Aatute  above  cited.  The 
court  exercifes  its  authority,  where  *  the  pec*- 
fon  of  the  lunatic  is  amenable^  but  the  pro* 
perty  out  of  the  jurifdi<Slion  i  and  alfo  *  whcie 
the  lunatic  is  abroad,  for  the  jury  may  be  ia^ 
tisficd  without  an  infpe&ion.  In*  the  dkec*- 
tions  to'  be  given,  after  providing  for  the 
comlbrt  of  the  lunatic,  it  is  ^  a  role  never  de- 
parted from,  not  to  change,  or  fuffer  t^  be 
changed,  real  into  perfonal  property,  oc  wet 
verfay  fo  as  to  alter  the  fucceflion  to  it.  And 
a  bill*  will  not  lie  in  the  lunatic's  life  tipf  to 
perpetuate  the  t.cftimony  of  witnefTes  to  hjs 
will  made  before  his  lunacy :  for  the  lunacyis 
no  revocation;  all  remains  in  7?^//^  gw^-'there^ 
fore  alfo,  ^  after  a  liuutic'^  deceafe,  an  order 
may  be  made  m  his  affairs. 

Where  much  money  is  expefted  to  pafs 
through  the  hands  of  the  committees  of  lu« 

'    <  Ambl.Si,  S2«  «  Ambl.  109.  &(U  . 

^  AmU.  Si.  $c<  2  \>nif  192^  3r 
S  I  VerD.  105,  6.  ^  Ambl.  706  &c« 

natics, 
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natics,  by  rents,  the,  gajonenl  q£  mortgage^ 
or  tide  like,  the  coi^rt  is  careful Jto.  t^li^  '  fe- 
curity  fjrom  thefe  receivers  ta.an  .adequate 
amount;  But.  fuck  committers'. hay e.  no 
power  to  prefcnt  '  tQ  .  a  .  vacam;  -ibexiefic?. 
Wl>ere  the  lunatic  is  fejfed  of  the  acivp^fpn, 
tha  cijanoelloi^  -hy  virtue,  of  the.  goi^eral  au* 
thority  dckgatcd  to  ,hiw ,  before .  jpi^tiwiedL 
prefents  to  the  prefcrixient,  whatever  be  thp 
value  of  it,  generally  however  giving .  it,^  if 
an  opportunity  offers,  to  one  of  the  family^ 
.  Thi^  right  was  aiferted  firjft,  I  believe,  by  lord 
Talbot,  whofc  example  wa^  followed  by  hi^ 
immediate  and  other  fucceiTors.    . 

From  what  has  been  already  faid,  it  ap- 
pears, that  a  lunatic  ^  is  capable  of  inheriting 
cftates,  like  others:  he  '  may  alfo  acquire 
them  by  grant :  or  if  he  be  in  poverty,  "*  he  is 
to  be  maintained  at  the  place  of  his  laft  legal 
fettlen>ent.  By  the  vagrant "  adl,  jufticcs  of 
the  peace  and  parifh  officers  are  authoriied  to 
put  lunatics  under  proper  rcftraint :   which 


>  See  Ambl.  104. 707. 

^  iliia.8.  a.  '  iTnft.  3.  b. 

^z  Sal.  427.  "  St.  17  G.  iL  c.  5«  ^^ io,  zi\ 

t 

^  *  relates 


Ttlatts  *  to  tfaofe  of  the  poorer  ibrt^  who  wan« 
3er  abotit  to  the  danger  and  difinay  c^  the 
lung's  flibjeds ;  but  it  is  cxprcfsty  declared, 
that  thofe  provtQons  ffaaU  not  abridge  tile 
.power  of  the  court  of  chancery,  nor  prevent 
any  friend  or  relation  from  interfering  in  die 
care  of  the  perfc/n  of  anfound  mind  t  whicfa^ 
toight  be  done  by  the  common  law :  and  it  is 
1  good  jufti^cation  for  confining^  bindings  and 
beating  the  unhappy  man,  in  fuch  manner  as 
Is  proper  iuid  requifite  in  tho/e  circumftan- 
ces.  Here  it  may  be  noticed,  "^  that  tho  no 
crime,  no  laches^  or  ncgleft,  is  imputable  to 
a  lunatic,  yet  his  property  is  anfweraWe  for 
trefpafles  conunitted  by  him,  becaufe  fuch 
civil  adkxns  tend  only  to  recon^>cfttfe  the  par* 
ty  injured. 

As  to  the  chahagemetit  of  perfofts  in  whtt 
are  called  private  faiadhdufes^  Xhtft  recep^ 
tacles  are  required  to  be  licehfbd,  'iXiA  odieP« 
wife  regulated  by^  a£ls  of  parlia&ieht/ 


*  2  Atk.  52. 

^  1  lUwk.  130.    Burr.  1363.  iHpb.  134.  137. 

'  St.  14  G.  Ill,  c.  49»  ocmdiiiied  by  ft«  19  G.  III.  c*  15,  and 
snade  perpetual  by  ft.  26  G.  UL  c  91. 

•  It 
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it  has  been  the  pra<Slice,  at  leaft  for  a  coii- 
fiderable  courfe  of  years,  to  fuifcr  the  like 
coinmiflions  to  Tflue,  and  to  ad  upon  them  in 
tlie  fame  manner,  where  a  perlbn*s  rational 
uridcrflanding  is  fb  impaired  by  age,  or  other 
means  of  infirmity,  as  to  render  him  totally 
incapable  of  managittg  his  aftairs,  tho  not  ex- 
adly  correfpdndihg  to  die  comnion  delcrip«; 
tion  either  of  a  lunatic  or  idiot. 

In  regard  to  deecfs  and  cdnveyances,  thp 
grants  of  an  infant,  and  of  a  peffbn  of  un- 
found  mind,  are  faid  '  to  be  parallel  both  in 
law  and  reafoh.  If  ^  either  of  thefe  aliena 
his  eftate,  according  to  the  old  form,  by  feofF- 
mtnt,  with  livery  of  feifin  perfonally  execut- 
ed by  the  fe6£For^  the  conveyance  is  voidable 
only,  and  not  abfolutely  void,  on  account  of 
ks  imputed  iblemni^  and  notoriety,  fiut  in 
a  cafe,  which  I  have  repeatedly  referred  to, 
the  court  *  denied  the  comparifbn  between  an 
infant  and  a  perfbn  of  unfound  mind  to  be 
univerfally  jufl.  There  feems  to  be  at  leafl 
this  difierence^  that  the  adfcs  of  an  infant  are 

•  3  Mod.  310. 

*  4  Co.  125.  s.    Sho.  ca.  pari.  153. 
■  BujT.  1  Sc7  :  fee  Ambl.  768, 

'Voidable 
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voidable  onfy^  wherever  there  is  a  femblance 
of  benefit  to  himfelf,  partly  becaufe  it  is  evi^ 
dence,  that  he  exerciied  his  difcretion ;  ibme 
degree  whereof  muA  neceflarily  be  imputed 
to  him.  But  thi$  reafoning  will  not^  I  ap- 
prehend^ apply  to  the  adts  of  idiots  and  luna-* 
tics,  who  muft  be  confidered  eitlier  as  com*- 
pletely  fuch,  or  completely  competoit  to  re- 
gulate their  affairs. 

By  the  ft.  15  G.  II.  c.  30,  the  marriage  of 
a  lunatic,  found  to  be  fo  by  virtue  of  a  com- 
miiEon,  or  whofe  perfon  and  eflate  are  by  a<% 
of  parliament  intrufled  to  others,  is  declared 
to  be  null  and  void.    .  . 

Lunatics  and  idiots,  as  well  as  in&nts, 
may  '  maintain  or  defend  adions  at  law,^  and 
fuits  in  equity :  but  others  muft,  of  courier 
appear  and  aft  for  them. 


Laflly,  as  to  crimes,^  it  was  formerly  hold« 
en,  from  the  refpeft  which  the  law  pays  to 
the  fafety  of  the  king's  perfon,  that  even  a 

*  For  mofe  particulars  on  tiMS  fubje^,  fee  x  Infi.  i3Sf  i'* 
4  Co.  124,  b«    Poph.  141.    2  Saand.  335. 

lunatic 


I 
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lunatic  might  be  punifhed  as  a  traitor^  tho  he 
could  not  be  convidlcd  of  felony;  but  the 
contrary  ^  doftrine  hath  long  prevailed  :  and 
tho  by  the  ft.  33  H.  VIIL  c.  20>  a  pcrfon, 
becoming  infane  after  the  fuppofed  commiflioil 
of  treafon,  might  be  tried;  or,  lofing  his  ra- 
tional  faculties  after  attainder,  might  be  exe<^ 
ecuted,  this  '  tyrannical  law  is  confidered  as 
obfolete,  or  virtually  repealed^ 


•  Thefe  are  the  principal  or  more  general 
diftindlions  which  render  perfons  incapable  of 
the  full  powers  or  privileges  of  other  fubje£ts. 
The  criminal  code  indeed  contains  numerous 
di&bilities  and  difqualiiications,  fome  of  a 
more  extenfive,  and  fome  of  a  more  confined 
cfHcacy.  Thus,  perfons  attainted  of  a  capital 
offence  are  faid  to  be  dead  in  law,  they  are 
incapable  of  any  property,  and  are  fcarce  * 
otherwife  the  objects  of  regard,  in  our  civil 
jnftitutions,  except  for  the  infliftion .  of  the 

t  See  Foil.  61  &c«— An  attainted  perfon  is  chargeable  with 
^  dvil  fuit ;  and  if  beat  or  maimed  may^  after  a  pardon»  main- 
tain an  aaion  or  appeaL  He  it  fo  far  capable  of  being  either 
olaiQtiff  Of  defendant*  * 

pronounce4 
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LECTURE      XVL 


Ofperjbns^  as  conjidered  by  the  law^,  in  regard 
to  the  domejiic  relation  of  bujband  and  ivife. 


TH  E  domeftic  relations^  in  which  per- 
Tons  (land  to  each  other^  give  fre- 
quent occafion  for  the  influence  and  opera- 
tion of  municipal  law.  Of  thefe  relations^  I 
fhall  firfty  in  the  prefent  difcourfe,  treat  of 
that  of  huiband  and  wife  ;  and  fhall  then^  in 
the  next  lefture^  more  concifely  mention 
thofe  of  parent  and  child,  guardian  and  w;uti, 
and  mafler  and  fervant. 


I.  Laws,  which  impofe  new  reflraints 
againft  contracting  marriage,  appear,  from 
very  obvious  reafons,  to  be  both  impolitic, 
and  diflicult  to  be  reconciled  with  morality. 
The  general  end  of  them  is  pretended  to  be 
the  prevention  of  unfortunate  alliances.    But 

if 
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if  thi6  confideration  were  fufficient  to  out- 
weigh the  oppofite  objedions.  Hill  fuch  re- 
ftraints  feldom  anfwer  the  propofed  defign. 
They  may  occafion  fewer  marriages,  but  it 
may  Well  be  doubted,  whether  the  number 
of  unhappy  marriages  is  decreafed.  On  the 
other  hand,  it  is  difficult  to  juftify  the  Ro- 
man conftitutions,  which  *  authoritatively 
compelled  citizens  to  engage  in  wedlock,  be- 
caufe  it  was  for  the  intereft  and  benefit  of  fo- 
cicty.  .  A  law  **  to  the  lame  eiFcdl  was  in 
force  among  the  Hebrews :  and  fome  of  their 
dodtors  criminate  in  very  fevere  terms  fuch  as 
neglect  the  matrimonial  union>  defeating 
thereby  the  great  end  of  it,  the  multiplying  of 
mankind* 

There  are>  however,  fome  reftraints  againft 
entering  into  the  nuptial  ftatc,  which  are  im- 
pofed  by  nature  and  reafon,  and  which  arc 
accordingly  recognifed  by  our  Englifh  laws. 

Of  this  kind  are  imbccillity  of  body,  and 
idiocy  or  infanity  of  mind,  if  they  fubfifted 
before  and  at  the  marriage.     For  fuch  perfons 


■  Tayl.  civ.  law>  t.  marriage. 

^  Puf.  1.  of  n.  &  D.  b.  vL  c.  I.  )  6* 

£  e  as 
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as  laft  defcribed  are  incapable  of  forming  any 
valid  contraft,  and  therefore '  precluded  frona 
this  folemn  one  of  marriage. 

A  like  natural  and  reafonable  incapacity  af- 
feds  perfons  within  certain  degfees  of  kindred, 
fpecified  with  that  intent  in  the  levitical  law,  or 
"*  implied  by  parity  of  reafon.  But  if  the  ecclefi- 
aftical  courts  attempt  to  impeach  a  marriage 
not  reftrained,  exprefsly  or  impliedly,  by  thd 
levitical  law,  they  are  fubjecH:  to  be  prohibit-^ 
ed  by  the  tribunals  of  Weftminfter  hall  i  and 
•  there  the  mofaical  precepts  will  be  confi- 
dered,  without  regarding  all  the  rules  and  va- 
rious glofles  of  the  canonifts  and  civiliilnS,  and 
fuch  nuptials  may  be  deemed  valid,  as  they 
perhaps  would  determine  to  be  void.  For 
to' extend  the  objedlion  of  confanguinity  far- 

*  The  ft.  1 5  G.II.  c.  30,  indeed  extends  only  to  nullify  the  maf- 
iiages  of  lunatics  found  fuch  by  inquifition,  or  whofe  pcHbn  add 
eilatc  is  committed  to  truftees :  which  may  be  thought  to  vn- 
ply  the  validity  of  marriage  in  other  cafes  of  kifanity  :  and  fo 
is  one  authority,,  (i  R,  A,  357.)  as  to  idiots  a  naiivitati:  boc 
this  doctrine  is  eiTentially  unreafonable,  and  overthrown  by  a 
modern  refolution.  (i  Black,  comm.  439.)  The  ftatute  is 
there  accounted  for  partly  from  the  difficulty  of  proving  the 
cxaft  ftate  of  the  party's  mind  at  the  a6lual  celebration  of  the 
nuptials.  The  prcfumption,  however,  would  probably  be,  as  to 
perfons  alleged  to  be  lunatics,  (but  not  found  fo  by  a  previous 
inquifition,  nor  within  the  other  words  of  the  ftatutc)  that  the 
contraft  and  celebration  were  had  in  lucid  intervals. 

*  Vaugh.  24.0.  *  Vau.  2c6.  24.5.     2  Vcn,  9. 

'7  thcr 
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ther.than  is  prefcribed  by  the  divine  code,  is 
oppoiite  to  the  ft.  32  H.  VIII.  c.  38;  and 
this  confideration  confirms  the  authority  of  the 
temporal  courts,  as  to  granting  a  prohibition. 
Such  power  indeed  has  been  very  fparingly 
exerted.  In  one  ^  cafe,  it  feems  thought, 
that  the  fpiritual  judge  was  the  proper  in- 
terpreter in  this  refpeft  of  the  facred  writings. 
But  in  many  ^  inftances  the  temporal  court 
has  entertained  the  queftion  of  the  legality  of 
a  marriage,  as  compared  with  the  levitical 
degrees,  without  fcruple  or  referve.  How- 
ever, it  does  not  appear,  that  a  prohibition 
will  be  granted,  except  where  the  ecclefiaf- 
tical  tribunal  is  proceeding  to  invalidate  a 
marriage  on  the  ground  of  proximity  of  kin- 
dred, extending  that  objeftion  beyond  its  juft 
limits,  not  where  exceptions  are  taken  on  any 
other  canonical  impediment.  For,  **  tho  the 
temporal  courts  are  the  proper  interpreters 
of  a  ftatute,  yet,  where  that  refers  generally 
to  the  law  divine,  and  not  fpecifically  to  the 
levitical  degrees,  it  ordinarily  belongs,  by  our 

'T.  Raym.  464.    Skin.  37. 

*  5  Mod.  168.    Ld.  Raym.  68.     i  Mod.  2$.    a  Lev.  2^4, 
Str.  53 :  and  there  may  be  a  prohibition  after  fentence.  (Comb. 

*  Vangh.  207.  211.  213. 

£  e  2  policy. 
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policy^  to  ecclefiaftical  cognizance  and  con^^ 
ftru(^ion» 


This  levitical  law,  as  is  before  intimatedi 
18  underftood  to  comprehend,  not  only  the 
degrees  of  confanguinity  therein  exprefsly 
mentioned,  but  other  cafes  within  parity  of 
reafon ;  which  rule  of  judging  was  adopted^ 
originally,  by  the  fpiritual  courts  j  and  on 
which  the  received  law  of  England  in  this 
refpedt  now  depends^  Thus  marriage  with 
an  aunt  is  interdided  by  the  levitical  law: 
*  marriage  with  a  niece  is,  with  us,  confidered 
as  a  parallel  cafe,  and  interdidted  alfo  by  parity 
of  reafon.  But  the  Jewifh  ^  dodlors  thought, 
they  faw  great  diiFerence  between  the  cafe  of 
an  aunt  and  niece ;  and  *  marriage  with  the 
former  was  prohibited,  and  with  the  latter 
allowed,  by  the  Roman  law,  till  the  time  of 
Conftantine.  The  reafon  afligned  for  the 
difference  is^  that  the  wife  ought  to  be  in 
fuhjedlion  to  her  hufband,  but  that  an  aunt 


'  Gibf.  coct.  t.  xxii;  c.  ii 

^  Seld.  de  jar.  nac  &  gent,  juxta  dlTc.  vet.  Ebr.  lib.  ir.  c 
10.    Puf.  ].  of  n.  tc  D.  b.  vi.  c.  i;  §  35. 

1  Halif.  anal.  Rom.  civ.  laW|  b.  i.  c.  6:  Tacit.  Annal.  1.  m 
Taii^h.  246.    2Lcv;2;5i 

would 
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wpuld  be  fuperior  to  him  in  point  of  paren- 
tage. The  conlanguinity  of  firft  coufins  is 
the  neareft  degree  of  kindred,  within  which 
marriages  are  lawful  by  the  Englifli  law. 
Such  marriages  were  alternately  forbidden 
and  allowed  by  the  emperors  before  "  Jufti- 
nian,  from  whom  they  had  their  final  and  \^zi^ 
repealed  ratification. 

It  appears,  that  marriages  may  be  unlawful 
between  illegitimate  kindred;  as,  '  where  a 
man  efpoufed  the  baftard  daughter  of  his  fif- 
ter.  A  fuit  was  commenced  in  the  fpiritual 
court  to  vacate  this  marriage,  and  a  prohibi- 
tion was  moved  for  in  the  king's  bench  to  ftay 
the  proceedings  of  the  ccclefiaflical  Judge. 
It  is  not  recorded,  what  became  of  this  fingu- 

r 

lar  litigation,  no  judgment  having  been  pro- 
nounced. It  was  indeed  urged,  that  a  baftard 
**  is  efteemed  in  law  nullhis  jilius^  and  fo  can 
have  no   confanguinity,     3ut  tlje  court  of 


"  Halif.  anal.  Rom.  dv.  law,b.  i.e.  6, 

"  Ld.  Raym.  68.     5  Mod.  168. 

•  This  mull  be  underilood  as  to  civil  purpofes,  confined  chief- 
ly to  inheritances ;  (i  Durn.  &  Eaft  101.)  for  there  is  a  rela- 
tion as  to  moral  purpofes ;  therefore  he  cannpt  marry  \\\%  owa 
mother,  or  bailard  After,     (3  Sal.  66,  67.) 


P  e  3  king's 
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king's  bench  feemed,  with  reafon^  to  incline 
againft  the  validity  of  fuch  nuptials.  It  was 
faid,  that  the  Jews  made  no  difference,  as  to 
marriage,  between  baftards  and  others :  which 
is  certainly  tfue  of  the  higher  degrees  of  kin- 
dred :  for  that  ^  people  juftly  inforced  the 
prohibition  againft  a  brother  s  efpoufing  his 
illegitimate  as  well  as  legitimated^. 

If  "^  a  conjugal  union  he  inceftuous,  and 
within  the  prohibited  degrees,  yet  it  is  effec- 
tual for  the  purpofeof  drawing  after  it  the  ci- 
vil confequenc^s  of  marriage,  until  the  time 
of  a  divorce.  In  like  manner,  it  is  obfervcd 
by  fir  Edward '  Coke,  that  if  a  deacon  or  fe- 
cular  prieft,  before  the  reformation,  h^d  taken 
wife,  the  marriage  might  indeed  be  deql^r^d 
void  by  a  fcntence  of  divorce;  but  if  either 
party  died  before  fuch  fentence,  the  iffu^ 
were  legitimate,  and  the  validity  of  the  ef-r 
poufals  could  not  then  be  qucftioned.  To 
the  fame  effedt  it  has  been  *  determined,  that 
^  marriage  defacfoy  altho  the  lawfulnefs  of  it 
might  be  difputed,  will  enable  a  hulband  to 

y  Seld.  tc  Puf.  uht/upra. 

«  Yearb.  18  H.  VI.  34.  b,     39  E,  III.  31,  h, 

'  2  J.  *i.  607.  •  2»  Sal.  437,     I  Leon.  53. 

maintain 
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maintain  an  a<flion  on  a  bond  acknowledged  to 
his  wife* 

A  diftinft  ground  for  declaring  a  niarriage 
void  is,  that  it  was  contracted  in  confequence 
of  the  ufe  of  force,  menaces,  or  durefs.  But  * 
fuch  are  marriages  de  faSio  :  and  before  they 
can  be  avoided,  as  not  being  dejure^  it  ought, 
I  apprehend,  manifeftly  to  appear,  (where 
there  was  no  forcible  abdudtion)  that  they 
were  purely  the  effect  of  compulfion,  and 
that  there  was  no  comparative  choice,  un- 
biafled  by  fears  of  violence,  (for  ftrong  temp- 
tations of  intereft,  have  fometimes  the  imput-^ 
ed  idea  of  force)  between  the  confequences 
jrefpedtively  of  compliance  or  refufal,  but  in 
reality  an  abfolute  unwillingnefs,  and  at  moft 
^n  apparent  confcnt  only,  to  enter  into  the 
folemn  engagement;  according  to  the  rea- 
fon  of  that  rule  in  the  Roman  civil 
Jaw,  "  **  Ji  patre  cogente  duett  jixorem,  quam 
non   duceret^  Ji  fui    arbitrii    ejjet^    contraxit 

<  3  Cro.  493..I.'  —It  is  mentioned  as  adoubt>  (i  R.  A.  340.) 
whether  fuch  marriages  are  not  merely  null :  but  furely  not  be- 
fore fentence.  The  oflFcncc  of  taking  away  again  ft  ihcir  wills, 
and  marrying  or  defiling  women  having  eflates  real  or  perfonal, 
pr  being  heireiTes,  is  capital.     (St.  39  £1.  c.  9.) 

"  j>ig.  1.  spdii,  t.  2. 1.  22. 

E  c  4  tarnen 
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tamen  matrimonium^  quod  inter  irwitos  non 
contrabitur^  maluifje  hoc  videtur.  Here  then 
we  arc  reminded  of  a  late  remarkable  *  cafe, 
where  a  perfon>  who  was  a  legatee,  and  ap- 
pointed as  a  truftee  or  quaii-guardian  for  an 
illegitimate  daughter,  by  her  putative  father's 
will,  carried  the  young  lady  into  foreign  parts, 
:and  there  efpoufed  her  at  a  tender  age.  Af- 
ter many  learned  ai^uments  in  different  tribu- 
nals, this  marriage  was  finally  determined  void 
by  th?  fupreme  ecclefiaftical  court  of  apj)eal. 

An  ^.  inchoate  or  imperfedt  marriage  may 
be  contracted  by  infants  of  tender  years ;  and 
.when  the  hufband  attains  the  age  of  fourteen, 
or  the  wife  that  of  twelve,  either  party  may 
difagree  to  fuch  unions  But  *  a  difagceement 
thereto  befoue  thefe  refpeiStive  periods  is  of 
no  effeft.  Lgftly,  tho  *  precontrad:  merely*, 
feems,  according  to  modern  pradice  and  opi- 
nions, no  longer  any  impediment  to  contradl- 
ing  nuptials  with  another  perfon,  yet,  where 
there  has  formerly  been  an  ad:ual  marriage, 
and  cither  party  has  a  hufband  or  wife  re- 
fpedively  living,  fecon4  efpouf^ls  ^  are.  abfo- 


'  Harford  v.  Morris,  1783.  ^  i  Inft.  33.  a.  79^  b, 

^  1 R.  A.  340.         »  St.  32  H.  Vni.  c.  38.  ^  Sal,  121. 


lutely 


J.ECT.  i6.     relation  of  btijband  and  wife .    425 

lutely  null  and  void  to  all  intents  and  pur- 
pofeSy  before  and  independently  of  any  fen- 
tence  of  divorce.  Indeed  bigamy,  or,  as  it  is 
more  properly  termed  for  the  fake  of  diiVinc- 
tion,  polygamy,  (for  bigami  ^  were  thofe,  who 
married  two  wives  fucce|?ively,  or  were  once 
married  to  a  widow)  is  punishable  by  the  ft.  i 
J.  I.  c.  II,  as  felony,  tho  not  with  (icath.  But 
^  fecpnd  marriage  may  be  vojd,  and  yet  the 
parties  not  inpur  tlje  crime  pf  felpny,  firft, 
where  pne  of  them  has  refided  abroad,  or 
even  within  the  realm  abfent  from  and  not 
jknown  by  the  pthpr  to  be  living,  fpr  feveq 
years  5  and  this  is  by  the  words  of  the  ftatute  j| 
fecondly,  if  **  a  iparriage  be  declared  void  by 
^n  ecclefiaftical  fentence,  and  there  is  an  ap- 
peal to  a  higher  fpiritqal  tribunal,  which,  by 
fufpending  that  fentence,  i$  a  fupppfed  cpnti- 


^  There  «s  a  learned  and  curious  account,  ( i  Inft.  80.  b.  81 .  a, 
13th  ed*  n.  1.)  how  bigamifts»  convi^ed  of  a  clergyable  of- 
fence, came  to  be  excluded  from  the  benefit  of  clergy,  which 
is  referred  to  the  papal  interpretation  of  fome  texts  of  fcripture, 
and  in  particular  to  a  conflitution  of  the  council  of  Lyons.  (See 
alfo  Staundf.  134,  5.)  It  may  be  added,  as  a  further  mark, 
perhaps  of  the  odioufnefs  of  bigamy,  among  the  very  early 
inhabitants  of  this  ifland,  that,  by  the  cullom  of  Gavelkind, 
which  was  very  extenfive,  and  is  fuppofed  to  be  a  relique  of  the 
antient  Britons,  (i  Ind.  175.  b.)  a  fecond  ^larriage  incurred  ^ 
forfeiture  of  dower,     (i  Inft.  33.  b.) 

f  Gibf.  cod.  t.  xxii.  c.  4.  ■ 

nuation 
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nualion  of  the  marriage,  yet  one  of  the  parties 
marrying  again  does  not  incur  the  penalties  of 
this  law,  althQ  fuch  fecond  marriage  is  indeed 
unlawful. 

The  reftraints  hitherto  mentioned  have 
their  foundation  in  nature  and  reafon.  \ 
fliall  not  prefume  to  dogmatife  on  thofe  con- 
tained in  the  "  marriage  aft,  26  G.  II.  c.  33. 
That  ftatute  is  chiefly  calculated  to  prevent 
the  clan(3eftine  marriages  of  minors  without 
the  confcnt  of  their  parents  or  guardians; 
which  is  prohibited,  where  either  party  is 
under  the  age  of  twenty-one  years,  by  the 
hundredth  canon  of  thofe  made  in  1603  1 
and  which,  by  the  ^  reformatio  leguniy  rendered 
the  nuptials  void.  With  .this  view  then  the 
ftatuteenafts*,  among  other  provifions,  that 
the  ceremony  fhall  be  folemnifed  in  no  other 
place  than  a  public  church,  or  chapel,  ii'berd 
bciKns  have  been  ufually  ^ublifl^^d  **,  except  by 

fpecial 


«  Sec  I  Durn.  It  Eaft  99,  ico, 

^  Gibf.  cod.  t.  xxii.  c.  3.  ^  ^  9. 

^  All  extremely  hard  cafe  arofe  on  this  claufe^  the  parties 

being  married  in  a  new  chapel,  erefted  fincc  the  aft.     The  maf- 

ricigc  r/a$  holden  invalid.     A  ilatute,  however,  was  immediately 

p.;!cJ  for  coi.firming  marriages  in  fuch  new  churches  andcha- 

pcU^ 
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fpecial  dlfpeniation  from  the  archbifliop  of 
Canterbury,  Marriages  celebrated  in  dif- 
obedience  to  thcfe  provifions,  are  declared  • 
null  and  void  to  all  intents  and  purpofes 
whatfoever.  It  is  indeed  exprefsly  provided, 
that  it  fhall  not  be  *  neceflary  to  prove,  that 
the  ufual  place  of  abode  of  one  of  the  parties 
was  in  the  pariih  or  chapelry  where  the 
marriage  was  folemnifed,  whether  by  banns ' 
or  licence,  nor  fliall  any  evidence  be  admitted 
to  contradidl  this  fadt.  Another  '  paragraph 
in  this  law  may  poffibly  occafion  very  pi- 
tiable confequcnces,  namely,  that  by  which 
all  marriages  folemnifed  by  licence,  where 
either  party,  not  being  a  widower  or  widow,  is 
a  minor,  and  without  the  confent  of  parents  or 
guardians,  are  a|fo  made  null  and  void'';  and 
this  *  has  been  adjudged  to  comprehend  mar- 
riages of  illegitimate  pcrfons  under  the  age  of 
twenty-one  years. 

Such  are  the  reftridlions  and  vitiating  clr- 
cumflances  ordained  by  gaicral  laiv^  which. 


pels,  with  a  rctrofpcdl«  but  including  the  time  to  come  only  up 

toihe  illof  Augail  X7Si,     (St.  21  G.  111.  c.  53.   Dougl.  659 

•—661.  n.  k) 

i  §  II.  ^  Burr,  fctil.  ca.  4S6. 

1  1  Durn.  &  E^ft  96  &c. 

being 
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being  antecedent  to  a  marriage,,  fruftrate  its 
validity. 

Bat  it  may  not  be  improper  to  embrace 
this  opportunity  of  briefly  mentioning  thofb 
pofitive  and  arbitrary  reftraints  which  fome- 
times  are  found  in  deeds  and  devifes,  and  do 
not  indeed  nullify  a  marriage  cojitradled  con- 
trary thereto,  as  to  marry  with  the  confent  of 
guardians,  or  fomc  perfon  of  the  fame  name 
with  the  teftator.  If  a  teftator,  in  cafe  of 
noncompliance  with  his  didtates^  deviieQ  the 
intended  legacy  over  to  another  objeit.of  hU 
bounty,  then  °'  it  may  be  fued  for  in  a  court 
of  equity,  as  forfeited  by  the  f rll  legatee. 
Yet,  "  even  under  thefe  circumftances,  there 
has  been  fcen  a  reludlance  ajnd  unwillingnef^ 
in  judges  to  cxadl  the  forfeiture,  confidering 
the  reAraintas  in  terrorcm^  or  virtually  com*? 
plied  with,  or  difpenfcd  with  by  ^e  impoffi-» 

»  Ca.  temp.  TrJ.  ^12.     2  Wms.  528-  53|. 

"  2  Wirs.  626.  3  Wms.  65.  238.  2  Atk.  16  &c.  184,  5. 
261  H^,  X  Aik.  ';6,t  &c.:  and  where  alfo  the  relbaint  wais  an 
marrying  wiihuut  cunf^nt  cr  ap;>robation,  a  iubfequent  Appro* 
batir>;i  faVid  the  bcque!l :  (Ambl.  256  &c  )  and  where  a  mo* 
t!icrc?.pricioufly  dllTtnted  from  a  marriage,  (he  had  before  en- 
crurar;«d,  ihlj  was  hoklcn  no  forfiiwre:  (AmW.  263,  4  ftr.)- 
?.nd  fec^  Ambl.  662,  -i,  where  marrying  ivith  cpnfeot  was  con* 
fcocd  to  LiiC  a^j  CI  I'.vcnty-cne. 

bility 
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bility  of  compliance.  But**  where  the  marriage 
with  confent  of  truftees  is  clearly  a  condition 
precedent  for  the  veiling  of  a  fccond  or  larger 
portion  to  a  legatee  otherwife  provided  for  by 
the  fame  will,  fuch  condition  muft  be  per- 
formed. And  a  diftinftion  appears  in  the 
books,  depending  either  on  the  form  of  dc- 
vifing,  or  the  fubjedt  of  the  devife,  or  both, 
where  in  each  inflance  it  is  fought  to  reftrain 
zfecond  marriage. — A  devife  ^  of  land  during 
widowhood  is  not  confidered  as  a  condition 
incurrirtg  a  forfeiture,  but  as  a  limitation  of 
real  eftate,  and  the  "^  next  taker  may  compel 


•  1  Wms.  284.     Com,  rep.  726  &c*     2  Bro.  431—489. 

p  2  Atk,  393.  3  Atk.  260.  2  Vez.  265.— The  cafe  in 
^  Vez.  269,  270,  appears  by  the  regifter's  book  to  have  been  a 
devife  to  the  teflator*s  wife  of  the  reiidae  of  real  and  perfonal 
eilate,  with  a  po^ver  of  difpofmg  among  the  children;  and  if 
fhe  married  again>  of  died  without  difpoling^  th^n  a  houfe  lit 
Burlington  flreet  to  A.  her  executors  &c.  and  a  houfe  in  Noel 
ftreet  to  B.  her  executors  ^c.  So  that  it  docs  not  appear  whe- 
ther there  was  any  freehold  property.  The  bill  charged  a  (e- 
cond,  dandeiline  marriage.  No  demurrer  was  put  in  to  the  dif^ 
covery>  but  an  ifTue  was  direfled  to  try,  whether  fuch  devifee 
was  married  again  at  a  particular  time,  with  liberty  to  indorfe  in 
tile  poAea  on  the  record  the  real  date  of  fiich  fa^,  if  it  had 
really  taken  place. 

'4  I  appr'ehend^  a  devife  during  widowhood  would  be  a  valici 
reftraint  againfl  a  fecond  marriage,  without  a  devife  Q^vzf^  the 
eftate  being  on  fuch  event  defcendible  to  the  heir  at  law.  But 
nikny  doubts  might  arife  as  to  general  reftraints  agalnii  marriag?i 
by  devifes  to  bachelors  and  fpinliers.     Idea  qu^re. 

fuchi 
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fuch  prior  devifee  todifcover  a  fecond  marriage* 
But  moft  of  the  '  authorities  are  contrary,  as 
to  perfonal  property^  fo  forfeitable,  and  which 
would  other  wife  be  abfolutely  in  the  legatee  : 
partly  perhaps,  as  I  have  juft  intimated,  froirt 
difcouraging  conditional  limitations  of  perfonal 
cfFedls. 

When  a  marriage  is  duly  contrafted  and 
folemnifed  between  perfons  of  the  refpedtivc 
ages  above  fpecified,  it  cannot,  properly 
fpeaking,  be  diflblved  by  any  court  or  procefs, 
known  to  our  laws,  except  the  authority  of 
parliament.  For  a  *  divorce  a  menja  et  toro 
does  not  vacate  the  conjugal  union ;  and  nei- 
ther party  is  thereby  at .  liberty  to  marry 
.  again :  and  as  to  a  divorce  a  'vinculo  matrimo-»^ 
niiy  that  is  not  properly  a  diffolution  of  a  real 
marriage,  but  a  judicial  declaration,  that  no 
jujla  nuptia^  no  real  or  lawful  marriage,  ever 
fubfiftcd. 

The  *  reafon  why  the  fpiritual  court  will 
not  be  allowed  to  pronounce  fentence  of  di-> 

'  2  Chanc.  rep.  36.  (3d  cd.)     2  Aik.  392,  3^     3  Atk.  i6o, 
Mitf.  160;  (zdcd.)  but  fee  2  Vez.  265. 
•Mo.  683.     iloft.  235.  a.     iR.  A.  34^. 
'  1  R.  A.  363.     Sal.  121. 

vorcc 
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Vorcc  after  the  death  of  either  of  the  parties, 
is,  that  it  proceeds  pro  falute  animce^  and 
fuch  poflhumous  adjudication  comes  too  late 
to  have  any  other  effedt  than  baftardifing  the 
iflue.  .  Perhaps  the  reafonablenefs  or  confift- 
cncy  of  this  doftrine  is  not  quite  (o  nianifeft 
as  its  humanity.  For  "  the  ccclefiaftical 
judge  has  been  allowed  to  proceed  to  pu- 
nifh  the  furvivor  for  the  paft  inceftuous  co- 
habitation* 

That  *  no  lehtence  of  divorce  (hall  be  pro^ 
hounced  on  a  party's  confeffion  leems  a  falu- 
lary  provifion  of  the  canon  law:  and  this  was 
a  caution  particularly  requifite  in  cafes  of 
adultery,  which  ^  antiently  was  thought  a 
fufEcient  caufe  for  declaring  the  marriage 
null,  contrary  to  the  diftinftion  which  has 
fince  prevailed.  For  now  the  ecclefiaflical 
Courts,  which  *  are  the  ordinary  tribunal  in 
matrimonial  caafes,  can  divorce  a  menja  et 
toro  only,  for  any  caufe  vfhsLtiotvtv  fubfequent 
to  the  marriage  i  and  where  they  decree  a  di- 
vorce a  iJinculo  matrimonii^  it  muft  be  for  a 
reafon  which  preceded  and  rendered  the  con- 

"  2  Sa].  548.  ^  Burn,  eccl.  law^  t  marriagCj  §  xl 

'3  Sal.  138.  »St.  25H.  VIII.  c.  33.  §  5. 

trad 
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tra£t  invalid  from  the  beginning.  But  th« 
legiHaturei  uncircumfcribed  in  its  powerSj  has 
frequently^  for  a  caufe  fubfequent  to  the  ef^ 
poufals^  namely  adultery^  wholly  diiTolved  the 
conjugal  engagement* 

Altho^  as  hath  been  before  obferved,  a  di« 
red:  fentence  of  divorce  cannot  be  pronoun^ 
ced  after  the  death  of  either  of  the  parties^ 
yet  the  lawfulnefs  of  a  marriage  may  be  in* 
quired  of  for  a  collateral  purpofe^  affe(^ing  the 
furvivor^  as  a  widow  claiming  dower.  This 
matter^  according  to  Dri  *  Godolphin,  was 
at  firfl  tried  in  the  temporal  courts^  and  was 
afterwards^  by  the  concefTion  of  princes^  fub« 
mitted  to  the  fpiritual  juriididtion.  A  ^  writ 
is  to  be  direded  to  the  diocefan  bifliop  out  of 
one  of  the  fuperior  courts^-  who,  after  inquiry 
had,  certifies,  that  the  parties  were^  or  were 
not,  accoupled  in  lawful  matrimony.  But 
this  is  feldom  pradlifed,  and  never  except 
when  the  litigants  are  at  iiTue  upon  the  pointy 
that  is,  when  it  is  diredtly  affirmed  by  the 
one,  and  denied  by  the  other,  upon  the  rr« 
cord^     Collaterally  on  many  occafions,  quef-? 

*  Repert«  can.  485^^  (3d*  ed.)  ^  1  Inft.  tj^* »« 

tions 
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tions  of  the  fa<ft  and  validity  of  marriages  may 
be  agitated  in  the  tempwal  coiirtSi  In  ge-* 
aeral^  common  ^  reputation^  and  cohabitation 
as  man  and  wife>  or  the  acknowledgment  of 
the  parties^  may  be  admitted  as  evidence.  An 
adtion  for  adultery  **  is  the  only  civil  cafe  in 
which  it  is  neceflTafy  to  Ihew  ftrl6ter  confir- 
mation of  an  adual  marriage,  as  by  a  copy  of 
the  regi{ler,  accompanied'  with  proof  of  the 
identity  of  the  perfons.  A  *  jury  alfo  are  the 
proper  judges  of  the  feft  of  a  marriage  denied 
by  an  anfwer  in  chancery,  and  always  kail  to 
fupport  the  proof  of  it,  in  favor  of  a  juft 
creditor^  fuing  for  a  debt  contracted  during 
cohabitation  4  The  faft  of  a  marriage  may 
alfo  be  eftablifhed  '  by  the  fentence  of  a  fo- 
reign court,  having  competent  jurifdidion, 
in  a  fuit  properly  inftituted  there ;  and  this. 


«  Comb.  2C2.    Cowp.  ^31, 3. 

**  Dougl.  171— 175.— But  among  fome  difienterst  mar- 
riages arc  not  regiftercd ;  in  which  cafe  other  proot  (as  by  wit- 
nefTes  prefcnt)  mufti>c  admined  ;  and  ab  to  proof  of  the  iden* 
tity,  whatever  is  fufficieht  to  fatisfy  a  jury,  is  good  evidence, 
tho  the  miniller  and  fubfcribing  witnefTes  are  not  examined. 
(Ibid.)  Sttbfcribing  witneiTes  are  only  neceiriiry»  iVhcre  an  ori* 
ginal  inftrumcnt  itijilf  maft  be  produced.  (Ibid.)  There  is  no 
doubt»  but  that  hufband  and  wife  may  prove  their  own  marriage 
on  a  queftion  of  fettlemtnt  of  paupers.     (2  Durn.  6c  £ait 

•  a  VesB.  270.  '  I  Vca»  159. 

¥i  generally 


gentaiaUjr  fpeikk^,  is  conclofife  by  the  law 
of  nations  ;^r*^t^rwi(b  the  rights  of  than** 
kind  would  be  very  precarious  and  uncertain. 
It  is  lor  <he  mofi  part  ihoumbent  on  ^oie 
^ho  wtiuld  iroptttch  a  reputed  sidrriage^  to 
ibtvt  wherein  its  irreguSarily  confifts^  as'fiy 
^eiamplej  -  by  proving  "^at  it  wsb  ^-ftSembifed 
%]r  a  niere  letymam  The  abfelute  niAi^  <£ 
a  marriage  may  be  Inade  appear  and  deeuied 
tipon/  in  the  tempore  courts^  at  kaft  t«^ 
w^9^  namely^  ^sy  proTing  that  it  was  con- 
trailed  while  one  of  the  parties  had  a  former 
"huiband-or  wife  living,  or  that  it* had  &eh 
'd^^ '  as  hath  ^  heea  obferved  ^  render  k 
'wlK^y  void  by  the  b^fw^  mtotioned  ftatiite 
of  George  tiwfeconrf.      -      * 


4   M       .A       « 


/ 


K  Burr.  fet.  ca.  232.  i.SbI*  ti^b  lao;— «*^Tiie  mvnige 
a£l  (§  I.)  injoins  a  general  conformity  to  the  rubric  concern- 
ing the  publication  of  banns>  and  the  foltmnifation  of  matrimo- 
ny^ but  does  not  fpecify  any  confequence  of  departing  from  the 
rice«  of  the  church  of  £ngland.  The  a£l  does  not  extend  to 
.quakers  and  Jews«  where  both  parties  are  qf  tho(e  perniafiqps 
xefpedively.  (§18.)  Marriages  celebrated  1>)r  Eomilh  prices 
are  valid.  (Burn,  eccl  law^  t.  marriage^  (  5.)  And  as  to 
marriages  in  countries  and  places  where  no  regular  clergyman 
can  be  found,  it  feems,  the  folemn  confent  of  the  parties  muft 
avail,  marriage  being  a  contrad  recognifed  by^  the  natural  aad 
divine  law,  and  civil  inititutions  having  effeft  only«  whefe  they 
are  eitabliihed. 

I  now 


^1  V       . . 


one  jMf^Di  ttwt  bjr  the  BMkrriagK»  wliefe  iw 

he  Msconnes  Qti(e^  of  bee  .]fl^:)4e4  &feii<|ld«.  fta4 
iobeniUiices,  tlnoi  ^ud}  fet^Q  dfi^^ODEiki^s  by  W 
dfMthi  ooleTi  «;b?re  b^^f  i9fi^4:  to  befcfi^Qf 
1^  tbecurtefy^    Bat  0i;)Qag,  t^e  x:pvertmi|»  if 

a^  the  hiiib^nd  f  lui  .wife^.  in  tygktof  tb* 

wife,  wcTf  f«f€)i  ia  C^jWft  of  lre4|oW  mffiti- 

ly^  A  ^  widoWr  howeyi^r^  in  fxHitrnpltOiioii 
of  aftoQiid  marmger  tiaa/  fcttk  her  e^titci^ofi 
truftees^  to  hef  own  ufe^aAd  fuch  fettle*- 
ment^  tho  conceakd  from  the  fecond  hufbaiki^ 
is  not»  of  neceffity  or  in  its  tiature^  void,  as  a 
6aiid  qn  the  marital  rights. 


t»  Dougl.  329,  3  JO. 

1  2  Bro.}4S— -3S1-*-^^BT  ^^  reafomng  in  tliii  a^^udka* 
iKociyit  may  be  inferred,  that  a  like  fotlement  of  Iier  eftate  by 
a  (j^nfter,  before  aiariiage,  may  poflibly  be  effedttal ;  bat.  Hi 
the  inftance  referred  to,  very  ejrtraordinary  drcnmftattces  con* 
curred ;  and  ferely  ftrch  dandeftine  dteds  deferve  dHcourage- 
ment,  ^i  almd  aShtm,  diud  Jtmuhamm,  prcfumptircly  at  lealt 
It  was  determined  on  a  very  moe  groand,  for  it  ftcms  admitted* 
that  if  it  beaxpre&ly  hoUen  out  that  there  it  no  fetdcmeat,  it  ia 
a  fraud. 


F  f  2  Another 
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Another  refult  of  this  union  is,  that  at  ^  the 
comn[K>n  law  neither  of  them  can  grant  or 
limit  to  the  other  any  eftate  or  intereft  ia 
pofleflion,  reverli(H),  or  reniainder,  nor  enter 
ifito  any  covenant  or  contract  with  the  other. 
But '  a  hufband  may  covenant  with  truilees, 
t6  ftand  feifed,  or  make  a  feofiment^  or  fur- 
rondel-  "^  a  copyhold,  to  and  for  his  wife's  ule 
arid  benefit.  He  *  may  alfo  give  lands  to  her 
by  devife.     But  a  *"  devife  of  lands  by  a  &om 

I 

oov€rt>  (which  is  the  legal  ph^afefw  a  mar«- 
ried  woman)  is  merely  void,  confideced  as  a 
will,  tho  it  may  be  valid  as  an  appointment 
under- a^  power  for  that  purpofe,  as  will  be 
mentioned  hereafter,  ^o  alfo  is  her  deed ; 
and  ^  in  an  adlion  on  a  bond  acknowledged 
by  a  wife,  the  defeif  d^mt  may  ptod  ^'  mn  e/t 
fa^mi'  that  it  is  not  her  deed,  and^give  the 
coverture  in  evidence:^  for  the  inftirumeiit  is 
merely  void.     On  the  other  hand»  a  *  bond  ia 


^'For  rac]i  grant  may  be  good  by  fpedal  cnibBi.  (Fitzh. 
t.  prefcripdon^  61.  firo.  t.  cuilom»  56.}  i  laft.  3.  a.  112.  a; 
1  Vera.  385.  4  Co.  29.  1  Wms.  441,  i  Atk.  72,  2  Vex, 
669.  . 

*  I  Inft.  112.  a/  °*  4  Co.  29.  a. 

"  Lit.  §  168.  •  St.  34  &  35  H.  VIII.  c.  5.  S  »4« 

P  I  Ld.  Raym.  315.     Burr.  1805. 

1  $ce  firo.  t.  obligation,  pi.  36.  i^  u  tf/ia^eni  fsf  n/oLmtg 

a  feme 
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a  feme  covert  fingly  is  good.  But  '  if  the 
hufband  aod  wife  jointly  levy  a  fine  or  fuffer 
a  recovery,  thefc  ads  will  efFedtually  bind  the 
eflate.  And  if  *  fhe  levies  a  fine  alone  of  her. 
e^te,  it  will  be  a  bar>  unlefs  the  hufband 
avoids  it  during  the  coverture.  But  no  a<3: 
of  the  hofband  alone  fhall  alien  the  wife's 
inheritance,  being  protedted  by  a  '  flatute  of 
Henry  the  eighth ;  which  fame  law "  pre- 
icribes  alfb  what  leafes  made  by  them  jointly,. 
or  by  the  hufband  alone,  ihall  be  valid  and 
concluftve« 

In  refpe£%  to  mere  perfonal  proper^,  all  the 
wife's  eflate  of  this  kind,  pofTefled  by  her  be« 
fore  marriage,  or  coming  to  her  afterwards, 
and  not  limited  to  her  ieparate  ufe,  regularly 
aiad  of  courfe  belongs  to  the  hufband,  in  fo 
much  that  if ""  fhe  indorfes  a  promifory  note 
payable  to  her,  it  is  of  no  avail.  But  perfon-- 
al  property  may  be,  and  often  is,  fettled  to 
her  feparate  ufe.  And  if  it  comes  to  her  after 
marriage,  as  it  feldom  can  be  obtained  by  the 
hufband  without  the  aid  of  a  court  of  equity. 


'  Plo.  514.  •  » I  R.  A.  346. 

%  32  H.  VIIL  c.  iS.  J  6.         ■  §  I,  2,  3.  7.         «  Str.  5 16, 
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Aat  court  will  require  her  confent.  But  Her 
'  confent  may  begiren  an4  4^d  upbn,  where 
{he  it  not  perfonally  lamcnable,  being  refident 
abroad. 

If  a  wife  be  kfr  executrix,  whh  a  power 
of  felling  the  real  eiUte  of  her  Ku$anddie 
teftator,  fhe  may,  accc»'ding  to  £r  Edwarcf 
•  Coke,  ftU  it  to  a  ftcond  huffiand,  ^ut  if 
the  creditors,  qr  others  in terefled  in*  the  cf-» 
hGt»  of  the  prior  huiband,  wercdifflttisiie^ 
with  the  conditions  of  fuch  fale,'  if  would 
moft  probably  be  fet  afidc  iti  a  court  of  equi* 
tf  on  the  forcible  preihaiption  df  fiaud  and^m 
inadequate  pripc,  -     ^ 

*  I 

i 

A  wjfr,  hdwerer,  m^  bequeath  ther  wbol# 
or  part  of  her  perfonal  -prnpettf  jit  feVend  hw 
ftances:  all  which  are  properly  exceptkma 
out  of  the  general  rule  to  the  contraiy.  TUft^ 
this  ^  may  virtually  be  a(XomplsAie4f  if  tho 
liu&and  covenants  to  that  effea  befoirc  mar* 
Wge^  or  afterward?  enters  into-a  boo«tr  ^On« 


•  1  IbIL  1 1 2.  a. ;  fise  B.  6.  ilj|d.  (f  jth  ^) 

■  1  Crq.  27.    3  9ro.  ^15.  576,  557,    $ro«  t,  /igtottiil  ^ 


ditioned  to  grant  bis  wife  that  pemufiion<i 
For  altho  it  i&  generally  ^  iaidt  that  an  agcee-* 
ment  made  before  marriage^  which  is  to  have 
execution  during  the  coverture,  is  extinguifli* 
€d>  yet  the  performance  of  marriage  articles  is 
conftantly  decreed  in  cpajts  of  eq^ty  alter 
the  marriage  has  taken  efiedv  which  is  ^  no 
Waiver  cf  them,  whether  they  were  entered 
into  with  or  without  the  intervention  of  any 
third  pajcjty  or  truftee  %  and  if  no  fettlement 
purfuant  thereto  be  made  m  the  huiband's 
Hfe  time,  the  wife  may  have  the  benefit  of 
them  after  his  depeaie.  So  alio  a  wifp/^may 
difpofe  by  wHlof  the  favings  ihp  has  made 
out  of  a  feparate  maintenance^  She  has  the 
like  power  over  *  perfonal  property,  or  the 
|avings  out  of  a  reat  qftat^,  ^eviied  or  be-* 
queatbed  to  her  feparate  tiie»  even  ^  without 


.  *  \  Chanc^^qu  Ii8.  •  2  Vent.  343, 

*  I  Chanc:  eft,  118.  •  2  Vcz.  191. 

^  '^Thisiintt  ifhaQcrty  doubted ;  (1  Wins*  115,  6.)  but  his 
been.long  fettled.  (^Wms.  316  &c.)  A&  to  words  fufficient 
to  give  a  feparate  eftate  to  the  mfe«  the  mailer  of  the  rolls  held* 
10  Lee  aga^  Priaobc,  (i  Doc.  1791O  ^^  direding  ber  re- 
ceipt to  be  a  fufident  difcharge>  (tho  the  like  expreiDons  were 
annexed  to  a  legacy  bequeathed  to  a  widow)  might  have  that 
efieft.  But  in  the  fame  cafe  his  honor  declared*  that  Darley 
againft  Darley  (3  Atk.  399, 400.)* accoiding  to  whichj  an  eftate 
devifed  to  a  ha^and«  for  the  livelihood  of  the  wifei  inures  to 
her  feparate  afe«  was  much  mifreported ;  as  be  poved  frOQ^ 

ll^regifter'f  book* 

Ff  4  the 


44P      ^  Of  tbr  lanmr^e&m^  ibe    iJtCT*  j£. 

theintfitventioa  of  truftceSt  Fofi  fhe  m^» 
out  of  ittcb  fands^  I(nd  moneya  to  hfir  huiband; 
and  :ber  admitted  a^i  creditor,  indded  to  a.difi- 
tcibtttive.£lnre:t>£ius  cffedh,  if  he  prove  ia-* 
folvent,  afidera  cotnoiiiBon  of  baokraptc^ 
And  jf  &  ^  wife, .  heiYing  fuch  a  ibparate  dlbute^ 
^r^v^imdiii^t,  and  gives  ran  inflrument  f<»r 
the  :knder'£  fecurity,  purportiog  to  be  ber 
bond,  this  will  give  a  foundation  to  demand 
^e  Idan  out  of  Xuch^  eftate,  ihe  being  as  to 
that  oonfidetcdja$  a  feme  ible.  Saif  *"  £bB  gives 
it  bond  jointly  yi\\h  her  hufband^  it  will  bind 
JierJeparatp  prapeitjr, .    . 


I  .  ^  J     _ 


•  It  Has  aHb  been- *"dcfermfned/ that  \vfiere  a 
bond  (being  one  of  thofe  entered  into  by  th^ 
'Eaff  India  company^  was  bequeathed  to  a 
married  woman  to  her  fole  and  feparate  ufcp 
this  vefted  the  whole  and  abfolute  property 
in  her,  in  the  contemplation  pf  a  court  of 
equity,  as  much  as  if  there  had  been  the  in- 
tervention of  trUftees  •  according;!/,  flie  having 
lived  feparate  from  her  hufband,  and  difpofcd 
pf  it  for  lodging  and  neceffaricsj  fuch  difpofi^ 

?  i  Vcz.  i9>         *  J  Pfflt  |6  *c.  \  Snub,  187, ?, 
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tioa  was  bolden  valkl  agaioft  bis- daiax after 
Mac  deceafe^  The  qonrt  ikid^  it  wauld^  have 
made  np.difierenco'if  he  had  taken  out  adcDi- 
niftration  ;  and  that  there  ■  were  mai^.  inilan* 
ce^,  whefe.  a  hiiihand  has  beea.decDced  to 
j^and  as  .a.  trails  far  the  Separate  ufc  x>i  his 
wif<p^^-**But/ in  geoeral>  this /latitude. of  alio w*> 
ipg  ^  wife  a  diitin(3:  proper^^  and.  tntereft 
from  her  hufband  appears  an  innovation  and 
refinement  on  our  old^  law,  not  ^  much,  per- 
hap,  for  the  advancement  of  morality. 

Another  inftance,  in  which  a  '  wife  migh^ 
difpofe  oi^her  perfonal  efFedts  by  will,  hap- 
penedji  where  her  h^and  was  bani£hed  for 
Jife  by  aft  of  parlianoent ;  in  which  cafe^  iu-^ 
deed,  it  was  faid,  ihz  might  in  all  thmgs  aft 


*  Such  fcem  to  hare  been  the  preralling  fentiments  of  the 
coart.  in  ^  caufe  muck  debated ;  ( i  Sid.  109O  and  it  is  £aidj 
(ibid.  122.)  to  have  been  determined,  that  if  a  married  woman 
tefes  at  cards,  her  hufband  may  maintain  an  a£Hon  of  trover 
%o  recover  back  the  money.  Any  (uit  pf  t^is  kind  in  our  daya 
would  at  leaft  be  thought  extremely  nnpolite,  and  of  the  plaintiff 
luight  be  faid,  in  the  langqjigc  of  another  licentious  age, 

Rujiicus  eft  nimium^''^*^ 

Et  no/OS  moires  non/aiu  urbis  hahet^ 

Ov.  amor,  i  iii.  el.  4. 

'    ^  2  Vem.  104,  5.    V.  Cooke's  bankrupt  laws,  22—30, 
J  Wms.  37  &c,  &  n.,  C. 
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as  a  feme  foIe.-^-^AUho  'f  bequdls  Igr  married 
women  opqrate  rather  by  way  of  appointQijsit 
thanof  ftrid  andrc^ular^^  tpdetemuii^^ 

wV^^r  ^y.  wf^n.adually  made^  be]os)gsex<» 
dufively^  to  the  ecck£^itical  jurjirdidiciiu  l^ 
hqwevei;  the  right  of  making  theiD  fcomet 
in  qocftionj  the  fpiritml  jadgiq  ih$L]]  not  de* 
cide  that,  but  the  king's  bench  wffl.^^rtnt  a 
prohibition. 


Farther  dxferrotiona^  coAcerning  the  effe^ 
of^marnage  on  the  real  and  pefibnal  proper^ 
of  the  hufband  and  wife,  wSl  nefft&rily  be 
mtroduced  ii^  the  iecond  part  k£  iStm  conde  of 
lectures. 


Another  coniequencc  Df  the^.]|]atriaaoaial 
union  is  the  reftraint  of  a!  huibaiict  ind ,  wifB 
irom  being  witne0es  for  os  aga&oft  each 
other:  but  of  this  matter  I  (haU  treat  hi 
my  ^  difquifitions  on  parol  evidentei-  . 


(I 


m  Burr.  432,  3;  and  tiiey  moll  be  ^fi»nd  tlietti'Mbra 
7  can  be  fued  upcm  io  a  court  of  hw  of  t^ihj^  '(Dov^ 
7—709.)  -    ' 

•  ua^Liu  '   '  '•    *'  '  •  - 

As 
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As  to  IkigstiQiis  of  the  civil  kind^  both 
xdVtfr  and  equi^/the  general  ruk  i$»  that 
whet^  a  wHe  is  nade  ddeodant^  the  hufimnd 
idib  tMSt  be  a  party:  and  where  *  they  jtf« 
jdntfy  ftied*  flie  caoiiot  be  arretted  with-^ 
oof  lier  htt(ban4  tho  the  wrk,  a$  to  the  hu& 
band»  is  retoroed  ^  Mn  ejl  irvtntus,^'  7%em 
'«e,  faanvever^  excepted  cafest  in  which*  the 
wife  may  be  fued  alone,  as  on  a  promifory 
note  given  by  her^  the  huA>and  having  been 
tranjparted^  and  the  time  unexpired.  It  feems 
^o  a  wife  i»  rendered  folely  refponfible  to 
crei^tor&by  a  dhroree  a  menfi  et  torOf  of  whidh 
alttnony  18  a  coofequent.  For  in  a  ^  cafe>  ap^ 
parendy  lefs  ftfong,  of  a  vehintaTy  parting  and 
ifeparate  piaintenance^  it  has  been  lately  adjud- 


•  1  Dunif.  k  Baft  496. 7. 

P^iMt^  It97<  9*    %  l>^mSA  VnA^kln    t  Vera  104^ $, 

-Yet  a  fpecial  ad^.of  jparliaoient  was  formerly  paifed  to  en- 
al>le  die  doc^efs  of  Bxeter  to  ad  as  a  fettie  fde,  daring  tke  Hft 
QlkerkiOindLwbP wMftt^osted;  (1  In|;.t|}.  a.  %$tk  ed.a.4.) 
^hicb  feems  faperfluoni »  eyen  as  (he  lajiir  was  then  underftood. 
(Moor  951  and  the  cafes  cited  there ;  and  i  Inft.  153.  a.  Be  n.  3. 
13th  ed.)—- r*M:a[  lb  firi^Q'a  faeif^  a  Me  platadft  it  is  (atd^ 
(ibid.  n.  4.)  that  (he  may  have  a  writ  of  deceit  againll  her  huf- 
l^and,  who  levies  a  fine  in  her  name*  citing  M.  9  &  10  E.  I ; 
)>Ht  tUsi  I  iipprehendf  cannot  now  be  made  a  poCUc  exception 
fowhat  I  have  averted/  (lad.  VL)  t)^  iudi  adio»aara  invaria- 
bly difaIlowed« 

%  I  Donf.  k  Eaft  s^mt^^ 

Z  ged. 
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ged^  that  (he  might  coDtra&  and  be  fued  as  a 
feme  fole;  that  fhe  would  continue  liable, 
tbo  ihe  fhould  alien  oc  exhaufl.  the  whole  of 
fuich  diftini^.fund;  that  the  huibalnd  was  not 
liabb  even  for  neceifaries ; .  and  that  a  ibccmd 
huiband  wasaccQuntahle.ibr  debts  contradsd 
(iuriog  the.  ilate.  of  feparatioa  fromjdic  fonner. 
A  .wife's  liability  '  of  being  fued  jalonc,  infers 
iier  capacity .  of  being  fole  plamtif  againft 
thofe  with  .wliom.ihfi  may  contia^« 


.'  Where  *  the  huibaad  brings  any  z&kxn^ 
rpal,  perfonal^  or  mixed*  is  his  wife's  c^ht, 
(he  muft,  generally,  be  joined  on  the  record* 
The  Ikme  '  is  ufually  done,  :wbcrc  ik^  wrong 
complained  of  is  perfonally  injurious  to  her, 
as  if  fhe  be  affaulted  and  beaten,  faliely  (that 
is,  unlawfully)  imprifoned,  a(ftionably  flan*^ 
dere4  or  malicioufly  indi<33ed«  But  in  ibme 
of  thefe  cafes,  if  the  huiband  alleges  particu*- 
lar  damage  to  have  accrued  to  himfel^  ho 
may*  maintain  the  a<ftion  alone«    He  tax^  ^ 

♦ 

'  I  Bac.abr.  308. 
.    *  I  Bui.  21.    1  R«  A.  347*    Sal.  III.    Bonb.  277^ 
'  Yel.  89.     1  Sal.  119.     W.  Jon.  440. 
*  2  Cro.  77.  205.     Lit.  13*    ji  Mod.  217*    1  Vera.  396. 

cither 
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either  fue  al6Ae,  or  join  his  wife,  ^tvhcre  fhe ' 
is  the  meritorious  caufe  of  the  adion,  or 
where  a  bond  or  indenture  of  covenaht^  i^ 
made  to  them  both,  or  to  her  alone  before 
the  coverture.  'But  in  an '  action  for  the  work 
and  labour  of  thfe  wife,  where  no  exprefs  pro- 
mife  of  recompence  is  made  to-Jier,  the  huf- 
band  ought  to  fue  alone.  For  it  refls  on  the 
Juppofed  pronii^  t>t  adequate  compenfation, 
raifed  by  implicathn  of  law,  >  and  that  is  fa 
raifed  and  implied  to  the  huiband. 

The  hufband '  is  fubjedi:  to  debts  contract- 
ed by  his  wife  for  neceflaries,  except  (he' 
elbpes  from  him,  or  (as  is  aforefaid)  has  a  fe^ 
parate  maintenance,  and  thfen  he  is  not 
chargeable.  But  if  the  *  hufband  without 
caufe  difcards  his  wife,  he  will  be  liable  tof 
pay  for  neceflaries  provided  for  her.  For  he 
is  bound  to  maintain  her :  if  they  are  in  an 
indigent  ftate,  and  to  be  relieved  as  paupers 
by  the  pari(b,  her  kft  legal  fettlement  (as  we 
have  fornierly  feen)  is  always  that  of  her  huf- 
band.    A  huiband  is  alfo-  liable  in  an  action 


*  I  SaL  ii4«^.  7  Str;  647.  706;  S75.  iist.* 

"  Str*  1214.  *  1  lAft.  351- b. 
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of  trover  or  detiaue,  (fg  gpo^  in  his  ^vnS^t 
pp^l^osit  jieiaf  t^o  fcopoitjF  of  oUisli^  4w« 
fpre  manufet  «n4  ^  he  «]a^  bd  fiidl  IImt 
rent,  which  «c^n|e4  ^ftfi^b^m  .her*.  a^tMedsfit 
tp  the  cQver^irf^.  JM^j«BEei!>hfr^4cQMt^iit 
is  not  liable  t0  debt*,  .which  nmffr^  coliicifikol 
hyhcr*  whik-.^^RMiiAgk^.thotteittig^' 
We  been  fiied  i«r  them  in  hflc  KA)  tnuw 
For  10  tbsie  cairn  jsKhCi^t;«s»:|be&  to  tbt 
hwiband  or  hw.^ftatc  lil  thit.  «if9e  4)^  ccMtt^ 
ingthe  debt.  If  on  the  other  hiuifi  .tt^osaaa 
perfonally  contrads  debts  during  the  cover- 
ture, and  then  the  huiband  dies,  in  this  qpfe^ 
credit  having  been  given  to  himi  k  Acms,  the 
creditor  ought  tp  fg^e.l^is  jpi^f J(9Jfia>|  x:epre&nt8?- 
tive  (when  (he  does  m^  h^pta-to b»-ii4  *<• 
ther  than  the  widow,, or  a  TecQad  |iuibaqcl, 
if  ihe  marries  ag^uQ«  * 


Laftly,  as  ^  to  crimes  and  miidemeanors, 
the  laws  have  always  been  very  merciful  in 


.    ^  I  Inft.  5$.  b.    Bfa  mod.  intr.  i6a.  175.  (ed.  1674*) 

*  1 R.  A.  35 1- 

'  3  Mod.  186.-— Inlikemannery  no  d^bts  due  to  her  dum 
fildy  ihali  go  to  the  kuibsmd  bj  the  intermamagf »  if  tmrccover- 
ed  in  her  life  time*    (Ibid.) 

*  X  Hawk.  2* 

regard 


regtrd  to  feooM  iXivm;  ibr  they  ait  Hot 
ameaaUb  to  paniOiment  for  a  btfc  ^efi^ 
Gommitted  under  the  cOArcido  or  &i  the 
wmfusy  of  thfek*  htt&and&f  ^MSitSier  /hali 
thfijr  be  deemed  acMflbrf,  for  receiving  thdr 
hiifliflttde^  who'have  been  goUtf  of  a  fdoiiyi 
tho  it  IS  ftid  ^  that  iiieii  become  acceflbries  bj 
receiving  Adir  guflty  wives  j  which  latter 
dodlrine  appeaft  i«iy  rigoioiu^ .  involvhig  an 
enabarraftng  MpftgMnoe  between  a  moral  and 
a  civil  duty*. 


1 1  .mean  mtt  fetMhwrfy  of  iks  dv3  kind.  For  S  com- 
pfiatice  witil  dvO  foithtukn*  (hoc  being  mala  infe)  is  nUb  at 
tbeiame  timt  a^iQvtf wi  r^I^jvwdiitf*  Therdbrel  was  ne«* 
ver  ia(isfied  with  fir  Vi^illiaai  Bladdlone*!  manftfr  of  treating 
(he  qaeftkm*  whethef  hiimaft  taws  bind  the  cgnlcieoce*  ( i  Black. 
comot  57f  58*    EleiiL  jar.  239  24;  ja.) 
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L   E   C   T  U   RE       XVII. 


Ofperfons,  as  conjidered  by  the  law,  in  otbef 

•  * 

Jomeftic  reJattfm. 


II.  TTAVI N  G  in  the  laft  Ic^urc  treat- 
XJL  ed  of  the  matrimonial  connections 
with  Kt[pt&,  to  the  contra^Ung  of  it^  and  the 
legal  confequenccs  of  that  ^union,  th^n^t 
great  domeftic  relation  to  be  mcntioiKd  is 
that  of  parent  and  child  :  in  regard  to  which, 
tho  our  civil  infUtutions  have  not  raiied  pa-* 
ternal  power  fo  high  as  it  flood  at  Rome> 
where  *  the  patria  poteftas  was  one  of  the  dif- 
tinguifhing  marks  of  citizenihip/  yet  they 
have  not,  our  laws»  I  fay»  have  not  been  re-* 
mifs  in  inforcing  thofe  reciprocal  rights  and 
duties,  which  reafon  dictates,  and  the  divine 
law  commands. 


*  Prtfrium  dvtMm  Rananonm.     (Init  L  u  t  9.  f  2.) 

For, 
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For,  iirfty  parents  and  children  are  legally 
bound  to  provide  relief  for  each  other.  The 
mother  and  reputed  father  are  compellable 
alfo  to  contribute  to  the  neceflary  mainte- 
nance and  fupport  of  xhtSx  fpurious  \Sat.  On 
die  other  hand^  it  is  decifively  laid  down  by 
fir  William  Blackftone  ^  that  an  illegitimate 
child  is  not^  by  our  law,  under  the  necefTity 
of  providing  for  the  fuppofed  father ^  but  no 
authority  is  cited»  abd  no  notice  taken,  whe-^ 
ther  fuch  offspring  may  be  judicially  ordered 
to  relieve  its  indigent  mother.  Iti  die  fame 
chapter,  the  civil  law  is  juftly  condemned  as 
neither  conibnant  to  nature  nor  reafon,  when"^ 
it  denied  maintenance  to  baflards  born  under 
certaia  atrocious  circumftances.  But  the  un- 
reafonabl^nefs  did  not  (lop  here;  for  altho 
children  by  an  inceftuous  marriage  were  not 
to  be  maintained  by  their  guilty  father,  yet, 
according  to  the  novels,  a  father,  who  had 
contracted  an  inceftiious  marriage,  was  to  be 
maintained  by  his  innocent  children :  which 
inconfiftency  is  remarked  by  a  zealous  ^  ad- 
mirer of  the  Roman  inftitutions ;  who  adds, 
that,  by  the  canon  law,  alimony  is  due  evea 


^  I  Black,  comtn.  454* 
t  ^>I.  civ.  law*  t-  ii-  ^«  7* 


^Nov.LXXXlX.cis. 
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to  chfldren  of  this  kind  from  their  parents ; 
and  that  this  latter  rule  was  followed  by  all 

confiilorial  jurifdi(ftions« 


But  let  us  return  to  the  relation  of  parents 
and  their  legitimate  offspring  according  to 
the  legal  policy  of  our  own  country. 

They  may  juflify  aa  aflault  in  defence  of 
each  other's  perfons ;  and  ^  may  maintain  and 
abet  each  other's  fuits  and  litigations ;  which 
cannot  be  done  by  a  ilranger  without  the 
legal  imputation  of  fbme  degree  of  crimi- 
mlity. 

•••  i\ 

In  what  manner  the  real  and^  perfonal 
eftates  of  parents  and  children  are  difpofed 
of  by  the  law  at  their  death»  belongs  to  the 
fecond  part  of  this  courfe  of  le€tures«  But 
I  (hall  here  obferve,  tiiat  as,  on  the  one 
hand^  the  laws  of  this  country  do  not^.  like 
thofe  of  Rome,  lay  any  reftraint  on  a  father's 
power  of  difinheriting  his  children,  fo,  on  the 
other,  fuch  diftind  property,  as  his  ofiispring 

•  a  Inft.  564: 

*iay 
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may  be  intitled  to,  is  intirely  their  own.  A 
father  is  by  law  accountable  for  the  rents 
and  profits,  which  he  has  received  of  his  fon's 
real  eftate,  however  ungracious  it  might  be 
in  moil:  cafes  Aricflly  to  inforce  this  right. 
And  if  ^  a  legacy  is  bequeathed  to  an  infant, 
payment  thereof  to  his  father  is  not  fuffi- 
cient  or  available,  and  the  executor  may  be 
compelled  to  pay  it  over  again.  But  it  is 
agreed,  that  a  father  is  intitled  to  the  advan- 
tages and  profits  accruing  from  the  perfonal 
labor  of  his  children,  while  they  live  with  and 
are  -maintained  by  him. 

As  to  adlions  ^  brought  in  their  right  or  on 
tlieir  account,  there  are  few,  which  he  can 
maintain.  Thus,  he  ^  cannot  fue  for  an  af- 
iault  and  battery  committed  on  his  fon,  but 
the  fon  only  muft  be  the  plaintiff.  But  if 
the  father  can  allege  and  prove,  that  his  fon 
was  alfo  his  fervant,  and  that  by  reafon  of 
the  outrage  be  loft  the  profits  of  his  labor, 
fervitium  ami/it^  the  adtion  would  be  main- 
tainable.    And  in  like  manner  it  feems  juft^ 

'   I  Wms.  285,  6.  (4th  ed.)     i  £q.  ou  abr.  300,  i. 
aAtk.  81. 
f  Burr.  1878.  *  I  Cra  j  j. 

G  g  2 '  that 


452  Of  perfonsj  as  confidered by  the  lect.  17- 

that  a  father  might  fuc  for  the  abduBion  of 
any  of  his  children,  as  well  as  of  the  heir, 
upon  the  fuggeftion  and  proof,  that  by  means 
thtvcoi  fervitium  amijit  \  *  or  indeed,  without 
that  harfhcr  allegation,  it  is  but  reafonable, 
that  he  might  bring  fuch  adlion,  in  refpeft  to 
the  comfort  and  delight  he  has  in  them,  his 
anxiety  for  their  lofs,  and  hia  intereft  in  their 

education  :  ^hich  confiderations  could  hard- 

« 

ly  be    rfecompenfed  by  pecuniary  damages. 
As  to  the  father's  power  of  moderate  correc- 


*  According  to  Glanvile  J.*(i  Cro.  770.)  tho  the  reft  of  the 
court  at  firft  were  of  a  diiFerent  o^ion ;  bat  they  fb  far  ac- 
qoiefced  with  hu  reafons,  chat  the  matter  was  adjoamcd  \  there 
was  alfo  an  objcdlion  in  point  of  form ;  and  the  affair  was  end- 
ed by  arbitrament.  (Ibid,  k,  771*)  Thefe  reafons  perhaprs 
imply,  that  the  children  are  not  yet  of  adult  years,  or  at  leatl 
are  (bronger  in  that  cafe.  ,  But  it  has  been  deterroihed,  (2  Dum. 
U  Eaft  166  &c.)  that  a  father  may  maintain  an  aftion  (or  de- 
bauching his  daughter,  per  quad  fer^i titan  amiju,  tho  Ihe  he 
above  the  age  of  twenty-one  years,  where  ads  of  fesvice  are 
proved.  A  fimilar  adion  was  of  late  brought  by  an  aunt,  for 
ailauldng  and  beating  her  niece,  who  lived  with  her  as  a  fer- 
vant,  per  quod  /er*vitit:m  amijit.  In  moving  for  a  new  trial  it 
feems  to  have  been  debated,  whether  the  jury  might  oonfider 
the  damages  the  niece  herfelf  had  fuAained*  who  had  been  de- 
flowered and  otherwife  ill-treated.  From  the  manner  in  which 
.  the  rule  was  drawn  up,  I  look  upbn  this  matter  as  compromifed, 
rather  than  eftablifliing  any  rule  of  law.  (2  Durn.  &  £ail  4, 
5.)  lt%ould  be  difficult  to  maintain  that  A.  can  fupport  an 
ndion  for  damages  done  to  B.  (See  i  Croi  770,  i«  Glarivile 
J's  obfervauons  on  the  c^  cited,  of  Rofs  againfi  Parret.) 

tlon 


\ 
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tion  over  his  children,  it  is  fuch  as  reafon  and 
nature  imply,  not  copied  from  the  unlimited 
auilerity  of  the  Roman  inflitutions. 

When  children  arrive  at  the  age  of  majo- 
rity, the  legal  power  of  a  father,  fays  fir 
William  Blackftone  i,  ceafes,  and  gives  place 
to  the  empire  of  reafon.  Herein  alfo,  then, 
our  laws  differ  widely  from  thofe  of  Rome, 
by  '  which  the  power  of  the  father  feems 
to  have  determined,  finally^  only  by  his 
death,  by  his  voluntary  aft  of  emancipation, 
or  by  the  fon*s  being  created  a '  patrician,  not 
by  advancement  to  great  offices  of  ftate,  or 
even  to  the  confular  dignity* 

m.  Correfponding  to  the  relation  laft 
treated  of,  and  as  a  fubilitute  thereto,  when 

j  4B1ack,comm.  453. 

^  Inft.  1. 1. 1.  12.— *•— If  the  fiither  loft  his  citizenihip«  or  be« 
czrs{t/er*vus  peen^,  and  was  afterwards  reftored  by  an  imperial 
plrdon»  y^t  f  atria  potefias  was  revived :  fo  if  he  was  taken  pri- 
foner  by  enemies  of  the  Roman  ftate,  and  recovered  his  freedom  : 
and  even  tho  manumijpon  emancipated  the  fon's  perfon,  the 
father  retained  fome  fort  of  dominion  over  his  cfFedls.     (Ibid.) 

*  The  reafons  of  this  are  exprefTed  in  the  charaf^eriftic  ftyle 
of  Byzandne  parade.——*'  Sed  ex  conftitutione  nojlra  Jumma  pa^ 
triciatus  dignitas  iliicot  imperialibus  codicillis  prajlitisi  filium  a 
pafria  poteftate  liberate  ^is  mim  piiiatur^  patrem  quidem  pojjh 
per  emancipationis  modum  poteflaiu/ua  nexibusfiliiffn  liber  are :  impe- 
ratoriam  out  em  celfitudinem  non  *valere  eutUt  qu&njibi  patrim  elegit ^ 
ab  Mliena  eximere pQtefiateV^     (Ibid.) 

G  g  3  its 
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its  rights  and  its  duties  are  interrupted  by 
the  father's  death,  is  that  pf  guardian  and 
ward. 

The  opprcflions  of  guardians  in  chivalry 
are  abrogated  with  the  feudal  tenures.  But 
occafions  ftill  occur  for  recalling  to  memory 
the  laws  relative  to  guardian  (hip  in  Jocage^ 
which  is  now  the  general  or  ordinary  tenure 
by  which  lands  are  holden.  By  the  ft,  28 
£.  L  ft.  I,  it  is  declared,  that  M  Juch  lands 
defcend  on  the  part  of  the  mother^  the  near- 
eft  relation  on  the  part  of  the  father  (hall 
have  the  wardftiip  of  the  heir.  But  "  even 
this  early  ftatute  is  fuppofed  to  be  only  an 
affirmance  of  the  anticnt  common  law :  for 
the  rule  is  laid  down  more  copioufly  by 
Brafton%  who  wrote  before  the  paffing  of 
this  adl;  •fir  William  Blackftone  quotes  a 
fimilar  paflage  from  Glanvile  3  and  Matthew 


■»Gilb.  174. 

*  •'  lilts  comfetit  cufirJiny  ex  fane  quorum  non  defcendit  h^trcdU 
tasy  13  c,  Et  regular  iter  'verum  eft,  quod  nunquam  remauebit  aliquis^ 
tM  euflodia  alicujusde  quo  kaberi  pojfit  fufpicio,  quod  <veUt  jus  clamor e 
in  ipfa  b^rediiau,  et  unde  J\plurcsjintfill^  et  h^tredes,  et  tenere  de- 
keantinfieagie^  nulla  dfiet  efeju  alterius  cuftodidy/edJtHtiu  cuftodia 
een/attguineorum  vtodo  quo  fntdiawn  eft ,'^  (Bradt  I.  xi.  c.  37, 
fol.  87.  h.  88.  a.) 

<»  \  filack.  comm.  461, 

Paris 
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Paris  ^  recites  an  ordinance  of  Henry  the 
firft,  A.  D.  HOC,  (not  very  clear  or  explicit 
indeed,  and  apparently  referring  to  fotne  prior 
conftitution  to  the  like  e/fedl)  as  to  guardian- 
fliip  in  focage.  Hence  Littleton  **  aflerts  ge- 
nerally, that  the  next  kinfman,  to  whom  the 
inheritance  cannot  defcend  in  cafe  of  the 
ward's  death,  fhall  have  the  cuftody  of  the 
lands  of  the  heir  until  his  age  of  fourteen 
years,  as  guardian  in,  focage.  Thus  '  a  half 
brother  may  be  fuch  guardian,  becaufe  he 
cannot  inherit.  But  "  if  lands  defcend  to 
fifters  in  coparcenary,  the  eldeft,  being  of  full 
age,  fliall  not  be  guardian  in  focage  to  the  reft. 
Affinity  ',  without  confanguinity,  as  of  a  ftep- 
mother,  will  not  avail.  Of "  thofe  in  equal 
degree  the  eldeft  fhall  be  preferred  as  guar- 
dian; and  where  lands  defcend  from  each 
parent,  that  relation  fhall  be  guardian  of  the 
heir  J  who,  being  in  equal  degree  with  any 


P  ««  Si  If  fro  uxor  cum  liberis  reman/erit,  dotemfuam  et  marita* 

giuin  habibitf  dum  corpus  fuum  legitime  fcwahh,  et  earn  non,  dabo 

niji  ftcundum  'vtlUfuum\  et  terra  LUrorum  cujios  Jit,  Jive  uxor. 

Jive  alius  fropinquior,  qui  juflus  e/Ji  debet.     (Mat.  Par.  j6.  ed. 

1640.) 

9  §  123.  '  Mo.  635.     I  Cro.  825. 

•  Braa.  loc.  cit.  *  i  Inft.  88.  a.    Free.  Cha.  283. 

«  I  Inft.  88.  a«  b. 


G  g  4  other^ 
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other,  firft  afTumes  the  cuftody^  of  him,  but 
the  guardianfhip  of  the  eflate$  (hall  feverally 
belong  to  thofe  relations,  to  ^hom  they  can<^ 
not  reipcftivcly  defoend*    •  * 

Our  law  diners  in  this  r&fpe^  from;^  the 
rules  of  the  civilians,  and  of  all  theribreigo 
feudifts.  Their  *  principle  is  *^idn  Juccef- 
Jionis  cmohimentum^  ibi  et  tutelactnus  ejfe  debits 
The  fuperior  wifdom  of  the  Englifli  inflitu- 
tion,  namely,  that  the  heir  ought  not  to  be 
in  the  cuftody  of  any  perfon,  to  whom  the 
fucceffion  would  immediately  devolve,  is 
boafted  of  by  Fortefcue  and  Coke,  as  fir 
William  Blackftone  obferves  %  and  he  feems 
to  concur  with  them ;  tho  others  '  treat  it  as 
an  unworthy  fufpicion,  and  a  relique  of  bar^ 
barous  times. 

It  may  reafonably  be  hoped  and  believ- 
ed, that  fuch  profpedl  of  gain  would  rarely. 


*  Gilb.  174.  y  \  Black,  cooim.  461,  2. 

'  2  Wins.  264.  9  Mo<L  142.  3  Bro.  ca.  pari.  346:  aod 
fee  a  learned  and  maturely  confidered  note^  i  Inft.  88.  b.  ijth 
ed.  n.  6.  Tfiis  rule  of  EngH/h  law  does  by  no  means  imply 
the  neceflity  of  remoting  a  tefbuncntary  guardian*  as  a  mother 
or  other  near  relation,  intrafted  by  the  ^ther,  and  who  by  the 
fame  will  hath  limited  the  next  remainder  to  fuch  appointee. 


very 


tECT..  17*  law^  m Other  dmeJHc  relations.  457 

very  rarely  indeed,  infiaence  z  guardian  to 
wicked  deiign^  or  even  to  ufe  lei&  care  oa 
bebalf  of  his  ward,*  than  he  would  otherwiie 
exert.  Still  civil  inftitutions  mud  proceed  on 
indifcriminate  principles :  they  mufl  admi- 
niftcr  no  temptation,  by  which  a  pronenefs  to 
depravity  may  be  feduced;  and  that  this 
might  fpmetimes  happen,  is  fufficient  to  juf- 
tifythc  general  circumfpeftion  of  our  law: 
which  is  in  this  refpedt  confonant  to  the  law* 

of  Scotland. 

» 

Guardianfhip  in  focage  lafts  only  till  the 
heir  is  fourteen  years  of  age,  and  he  may  then 
call  the  guardian  to  account;  for  tho  the 
ilatute  of  Marlebergc  declares  ^  that  this  is 
to  be  done  at  the  heir's  lawful  age,  and  the 
writ  on  the  occafion  fpeaks '  of  his  full  age, 
fuch  *  expreffions  are  to  be  underftood  accord*- 
ing  to  the  fubjedt  matter,  and  therefore  here 
mean  fourteen  years.  Jf  "*  before  the  minor  ar- 

■  The  heir  of  any  focco-man  ihall  be  in  the  cuflody  or  tatone 
of  the  neareft  kipfman  :  fo  that  if  the  heritage  defcends  on  the 
part  of  the  father^  the  ne^reft  kinfman  (m  the  part  of  the  mp- 
ther  (hall  be  guardian^  and  mice  'vtrfa ;  and  the  heir  of  any 
focco-man  or  perfon  holding  by  blanch  farm  fhall  nev»r  be  in 
fvftody  of  any  perfon^  of  whom  fufpidon  may  arlfe,  that  he 
daims  any  title  to  the  lands.'     (Skene's  regiam  mag.  b.  ii, 

P  47.) ' 

^  C  17.         «  I  Inft,  89,  a.  *  PI,  293,    Ow.  45, 46, 
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rives  at  that  age  the  guardian  dies,  the  ^ar- 
dianfhip  fhall  not  go  to  an  executor,  nor  to  the 
hufband  of  a  deceafed  wife,  but  to  the  ward's 
.  next  of  kin ;  neither  *  fhall  this  office  be  for*^ 
feited  by  outlawry  or  -attainder. 

During  '  the  continuance  of  his  pbWer  and 
truft,  the  guardian  has  an  intereft  and  autho^ 
rity  in  the  eftate :  he  receives  the  rents  and 
profits  for  the  heir's  ufe,  and  may  cut  timber, 
bring  an  adtion  of  tret^afs,  hold  manerial 
courts,  and  demife  copyhold  eftates,  in  his 
own  name.  But  *  he  cannot  prefent  to  a  va- 
cant benefice.  The  minor  himfelf,  who  is 
feifed  of  the  advowfon,  muft  exert  that  right, 
at  a  very  tender  age^  before  perhaps  he  is  ca- 
pable of  writing  his  name,  without  the  affift- 
ance  of  fome  other  hand  to  guide  the  pen ; 
which,  confidering  the  nature  of  the  tranfac- 
tion,  feems  hardly  free  from  cenfurable  ab- 
furdity.     The  ^  rcafon  affigncd  is,  that  the 

•  PI.  294. 

'  2  Cro.  55.  88,  89.  2  R.  A.  41:  fee  Ambl.  370,  1. 
I  Bro.  t.  Garden  &:  prochem  amy«  pi.  5. 

«  2  R.  A.  41. 

^  Perhaps  a  better  reafon  is»  that  a  prefentation  makes  and 
proves  a  feifin ;  (I^efL  XLIII.)  and  therefore  the  law  required 
the  heir  perfonally  to  adl :  tho  indeed  it  maft  be  owned,  that  it 
was  antiently  holden«  that  a  prefentment  by  the  guardian  in  the 
name  of  the  heir,  was  a  good  title  for  the  iicir.     (Watf.  c,  xiiii 

guardian 
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guardian  cannot  bring  any  thing  to  account, 
for  the  value  of  the  prefentation ;  fince  the 
law  abhors  fimony.  But  this  reafon  is  not 
univcrfally  regarded.  For  tho  a  guardian, 
who  difpofed  of  his  ward  in  marriage,  was 
accountable  for  the  value  of  the  marriage, 
that  is,  for  what  would  be  given  for  fuch 
alliance  j  yet  *  this  did  not  hold,  if  the  mar- 
riige  was  equal  on  both  fides :  therefore  in 
that  cafe  he  might  adt,  though  he  was  to 
bring  nothing  to  account. 

In  refpedl  to  leafes  ^  made  by  a  guardian, 
it  has  been  adjudged,  that  they  are  abfolutely 
void  when  the  infant  attains  the  age  of  ma- 
jority, if  the  term  is  then  unexpired,  without 
any  adt  done  by  him  to  defeat  them.  But, 
notwithftanding  the  general  expreffion  in  the 
cafe  alluded  to,  that  "  a  guardian  cannot 
make  a  leafe,"  it  fhould  feem,  that  fuch  '  de- 
jnife,  to  continue  during  the  minority,  or  any 

•  Lit.  %  123,  k  2  Wiir.  129.  135. 

1  2  R.  A.  41.  P].  293.  1  Leon.  158.  322.  4  Leon.  7. 
Ow.  45.  Holt.  105.  k  3  fiac.  abr.  407,  8;  where  the  three 
laft  booka  are  cited^  and  what  is  faid  in  Hutt.  explained,  and  it 
is  laid  down,  that  a  guardian  for  nurture  can  only  lea/e  at  will ; 
but  I  am  fpeaking  of  thofe  in  focage*  and  fuck  as  have  equiva- 
lent authority.  The  title  referred  to  in  Bac.  abn  is  iuppofed  to 
lifiVe  been  compiled  by  chief  baron  Gilbert. 

Z  ihortcr 
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them  up  to  her,  tho  fhe  was  married  to  a  fe- 
cond  hufband.  .  It  was  faid  in  the  ca(e  in  Ire* 
land^  that  the  civil  law  (which  the  teftator  in 
queftion  underftood  very  well)  ought  to  be 
the  rule ;  and  that,  by  that  law,  if  the  mother 
of  infants  marry  a  fecond  hufband,  the  educa* 
tion  of  her  childi-en  may  be  taken  from  her. 
But  in  the  ^  book  cited  in  the  margin  of  the 
report,  it  is  exprefsly  laid  down,  that  as  the 
mother  is  capable  of  being  tutorefs,  £0  the 
guardianihip  may  be  likewife  committed  to 
her  fecond  hufband,  £ither«in-law  to  the  mi- 
nor :  and  this  appears  from  "*  various  texts  of 
the  Roman  inflitutions. 

It  is  ^rther  remarkable,  that,  altho  ivith 
us  a  man  may  waive  any  kind  of  truft  before 
he  has  adted  therein,  a  ""  perfon  was  compel- 
lable, by  the  Roman  law,  to  difcharge  the  of- 
fice of  guardian,  unlefs  he  could  avail  himfelf 
of  one  of  (he  fpccified  legitimate  excufes. 

The  court  of  chancery  exercifes  a  difcre- 
lionary  and  domeflic  fpecies  of  authority,  in 


*  Domat  vol.  1,  270.  . 

^  D.  1.  i,  t  7.  l.,32,  §  I.    Cod.  1.  V.  t.  58, 1.  3.  &  t  6.L  ^ 

*  Domat  b.  ii.   1. 1.    §  i.  paragr.  ii.    &  b.  iL  t.  I.  5  7. 
Inft.  L  L  t  25. 


refpe^ 


l£CT.  17.  law,  in  ether  domejlic  relations.  461 

guardianHiip  in  focage  flill  takes  places  Such 
'  teftamentary  guardian  hath  no  different  in-^ 
tcreft,  nor  is  any  other  ways  diftinguifliable 
from  a  guardian  in  focage  except  as  to  the 
duration  of  the  wardfliip  :  neither  can  he,  any 
more  than  the  latter,  transfer  the  truft  perfo- 
nally  repofed  in  him  by  the*  tcftator  to  ano- 
ther. 

A  teftamentary  guardian,  like  others,  is 
temoveable  by  the  court  of  chancery.  It  has 
been  '  thought  by  a  lord  chancellor  in  Ire- 
land a  fufficient  reafon  for  taking  away  a 
teftamentary  guardianftiip  from  a  mother,  that 
flie  was  married  to  a  fccond  hufband,  fhe  being 
alfo  devifee  in  remainder  of  the  real  eftate  in  cafe 
the  infant  wards  all  died  without  iiTue  :  but' 
fuch  order  was  reverfed  on  appeal  to  the  lords 
of  the  Britifh  parliament.  And  agreeably 
to  this  fentence  of  reverfal,  lord  chancellor 
Hardwicke  '  held,  that  children,  •  after  their 
father's  death,  have  a  natural  right  to  be  un- 
der their  mother's  care ;  and  he  made  an  or- 
der accordingly  on  a  grandfather  to  deliver 

^  Vau.  179  &c,    2  Wilf.  129,  130.  1  9  Mod.  135. 

'  3  Bro,  ca.  park  341—349-  •  2  Atk.  15. 

them 
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IV.  The  laft  domeftic  relation,  which  I 
am  to  fpeak  of,  is  that  of  mafter  and  fervant. — 
The  laws  of  England,  with  wife  beneficence, 
extend  their  common  proteftion  to  the  weal- 
thy and  the  indigent.  No  private  fubjeft,  as 
fuch,  exerciies  any  kind  of  dominion^  except 
what  afifes  from  the  relations  before  fpoken 
of,  or  what  is  fubmittcd  to  by  voluntary 
compaft  and  agreement.  It  will  not  how- 
ever be  thought  an  unreafonable  abridgment 
of  natural  liberty,  that  by  the  ft.  5  El.  c.  4* 
§  7,  perfons  of  the  dcfcriptfon  therein  con- 
tained (hould  be  compellable  to  be  rctam-* 
ed  by  the  year  in  hu{bandry,  for  the  necef* 
fary  purpofes  of  agriculture,  and  for  avowing 
the  evil  confequences  of  idle  vagrancy.  But 
one  proviiion  in  that  law  feems  ob£>lete»  ac- 
cording to  which,  the  giving  of  greater  wages 
than  the  rates  proclaimed  is  made  puoiibablc 
with  imprifonment  for  ten  days.  The  power 
given  by  this  aft  to  juftices  of  the  peace,  to 
order  payment  of  fervants*  wages,  *  extends 
only  to  thofe  retained  in  hufbandry. 

When  this  contraft  of  hiring  and  fervice 
is  entered  into,  it  is  of  reciprocal  obligation^ 


Sal.  442.    6  Mod,  205.    Carth.  156; 
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and  cannot  be  tliflblved  inftandy,  b^ut  by  mti- 
tual  conient ;.  that  is,  a  reafonable  notice  of 
fuch  intentbn  muft  be  given  oa  both  fides» 
where  it  is  not  expfefsly  provided  for  in  the 
terms  of  the  ilipulation ':  fo  averfe  is  the  fpi-* 
rit  of  our  law  from  indulging  any  arbitraiy 
proceeding.  But  if  indeed  a  mailer  ihbuld 
even  fuddenly  difcard  a  bad  and  malicious  fer«-i 
van^  fcom  whom  any  damage  or  difturbance 
tvas.  probably  apprehended^  fuch  circum^an- 
tes  being  made  to  appear,  would  juflify  the 
difcharge,  without  reforting  prevlouily  to  a 
juftice  pf  the  peace^  notwithftanding  the  ex^ 
prefEons  in  the  ibtute,  above  referred  tp^ 
that  ma/  feem  to  conttadid:  this  opinion^ 

While  this  engagettaeht  fubiifts>  what  has 
been  (aid  of  a  father's  legal  power  of  corl^ec-: 
tion,  of  maintaining  and  abetting  fuits  and 
aftions^  and  of  feeking  reparation  in  a  judicial 
mode  for  an]^  injury^  whereby  the  plaintiff  loft 
the  ferviteis,  fervitium  amtfit,  of  the  pcrfon  in 
queftion,  is  applicable  to  this  relation  of  maf- 
ter  and  fervant.  But  one  matter^  which  feems 
to  call  for  particular  noticd,  is,  that  a  mafler 
is>  in  general^  accountable  and.  refponfible^ 

H  h  where 
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where  any  perfons  fuftain  injurious  damage 

.  by  the  negligence  or  mifcondudt  of  his  fer« 
vant>  employed  at  that  time  in  fuch  notafter's 
actual  fervice.     Thus  an  adion  is  maintain- 

.  able  againft  the  mailer  of  a  drayman,  who 
wilfully  or  negligently  drives  againft  another's 
coach  or  carriage,  whereby  it  is  fpoiled  or 
damaged:  which  is  but  put  for  an  example. 
The  reafon  of  making  the  mailer  liable  pre- 

'  vails  flronger^  where  the  perf^n,  fuilaining 
damage,  contracted  with  fuch  mafter,  or  his 
known  iervant  or  agents  for  tH?  convejrance 

.of  goods  by  land  or  water,  which  are  fpoikd 
by  the  negligence  of  thofe  employed  i  and  fo 
in  fimilar  inftances.  Op  thd  other  hand^  if 
by  the  negledful  conduit  of  an  occafional 
agent  or  fervant,  daipage  enfues  .to  the  mafter 
employing  him,  fuch  maimer  may  in  this,  cafe 
be  the  plaintiff,  and  maintain  an  adlion  to 
recover  his  lofs  againft   the .  culpable  .mer- 

'cenaiy. 


There  are  a  fort  of  menial .  or  domeftic 
fervants,  called  apprentices^  who  form  a  dif- 
tin<a  clafs.  The  policy  of  our  law,  which 
makes  the  ferving  of  an  apprenticeftiip  a  ne- 

ceftary 
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ceflary  qualification  to  the  fetting  up  of  fuch 
trades  as  were  in  ufe  at  the  time  of  paffing 
the  law  ^  alluded  to,  has  *  been  much  debated. 
Unfkilful  workmen  have  been  rarely  proie- 
cuted,  and  are  not  likely  to  be  ib»  by  their 
rivals  in  trade;  which  is  one  argument  to 
controvert  this  provifion  in  point  of  expedi-^ 
ence.     On  the  other  hand,  it  is  a  "*  ufeful  in« 
ftitution>  to  have  this  opportunity,  aided  by 
the  compulfbry  powers  of  the  itatutCt  of 
breeding  op  the  youth  of  a  country  in  habits 
of  fbber  and  induftrious  difcipline,     In  the 
*  con;>mon  form  of  indentures  of  apprentice- 
fhip, '  under  the  ftatute  of  Elizabeth,  the  h^ 
tber,  being  a  party/  is  anfwerable  for  the  co- 
venants to  be  performed  by  the  fon>  as  well 
as  thofe  which  he  perfonally  engages  to  ful- 
fil. 

The  diiJercnces,  which  may  arife  between 
mailers  and  apprentices,  may,  for  the  moft 
part,  be  terminated,  under  the  aft  referred 
to,  and  the  later  ft.  20  G.  II.  c,  19.  §  3, 
by  juftices  of  peace.      But  fometimes  the 


*  St.  5  El.  c,  4.  §  31.  ♦  Burr,  x,  <  x  Sha.  66. 

H  h  2  court 
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court  of  chancery  has  gone  confiderablc 
lengths,  in  decreeing  money  received  with 
apprentices  to  be  refunded.  Thus  \  where  a 
fkther  paid  a  hundred  and  twenty  pounds  on 
placing  his  fon  as  clerk  to  an  attorney,  who 
then  lay  ill  of  the  ficknefs  whereof  he  died 
within  three  weeks  after  fealing  the  articles, 
and  it  was  provided^  that  iixty  pounds  (hould 
he  returned,  in  cafe  the  mafter  died  within 
one  year,  for  which  fum  a  bill  in  equity  was 
brought,  the  court  ordered  a  hundred  guineas 
to  be  paid  back  to  the  complainant,  notwith* 
ftanding  the  parties  themfelvcs  had  provided 
againft  accidents,  and  agreed,  in  certain,  for 
a.fmaller  retribution,  and,  in  general,  *'  mo^ 
dm  &  conventio  vtncunt  legem.'*  In  another' 
inflance^  the  defendant,  an  apothecary,  hav- 
ing put  away  his  apprentice  by  reafon  of  ne- 
gligence and  mifdemeanors  laid  to  his  charge, 
the  court  ordered  thirty  pounds  of  the  money 
received  t()  be  refunded^  the  rather  indeed  be« 
caufe  the'  indentures  were  not  inrolled,  ib 
that  the  niat^er  was  not  cognizable  before  the 
chamberlain  of  London.  Yet,  notwithftand-^^. 
ing  thefe  precedents,  in  *  a  more  recent  cafe,. 

'  1  Vera  460.  «  2  Vcrn.  64,  *  i  Adc.  yit. 
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the  court  feems  to  have  difclaimedi  this  kind 
of  jurifdiftion,  and  to  have  referred  it  to  juf* 
tices  of  the  peace. 


» 
Laftly,  there  *  is  a  fort  of  perfons,  who, 

in  fomc  refpefts,  may  be  confidered  ^by  the 
law  as  fervants,  being  authorifed  by  others  to 
aft  for  them,  under  fevcral  names,  which  in- 
timate the  nature  of  their  rcfpedtive  em- 
ployments, as  clerks,  ftewards,  bailiffs,  re- 
ceivers, ^  journeymen,  attorneys,  *  factors,  a- 
gents,  and  brokers.  In  thefe  cafes,  to  lay 
down  general  rules  is  impradticable  and  dan- 
gerous; I  (hall  therefore  only  obferve,  that 
for  the  moft  part  thefe  fubftitutes  are  not  an* 
fwerable  to  their  refpedlive  principals  for  any 
fortuitous  lofs  or  damage,  provided  they  have 
adled  with  upright  intentions,  without  grofs 

negligence,  and  have,  with  reafonable  diligence, 
purfucd  their  commiffions.  . 


*  See  1 178. 

^  An  a6lion  lies  by  a  mafter  for  enticing  away  hts  joMrncy- 
men^  hired  for  no  determinate  time,  as  \^ell  as  other  fervants* 
(Cowp.  54  &c.) 

^  See,  as  to  merchants  and  fadors^  Ambl.  252  &c.  297,  8. 

H  h  3  Having 
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Having  now  treated  of  natural  perfons^  in 
^e  feveral  capacities  wherein  they  are  confi- 
dered  by  our  laws^  it  remains  to  fpeak  of  a 
fort  of  artificial  ferfons^  called  "  Corpora- 
tions," which  will  be  the  fubjed  of  the  en- 
iuing  leifture. 


liEC- 
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Of  Corporations^ 


SUCH  individuals,  and  fuch  focietics,  as 
are  ijivcfted  by  the  law  with  a  political 
charafter  and  perfonality,  wholly  diftindl  from 
their  natural  capacity,  and  chiefly  intended  as 
the  means  of  perpetuating  in  fucceflion  their 
rights  and  their  duties,  are  filled  "  Corpo- 
rations." For  lawyers  divide  corporations 
into  fole  and  aggregate.  Thqs  the  reftor  of 
a  parochial  church,  and  perfons  in.many  other 
ilations,  whofe  rights  and  duties,  as  fuch, 
perpetually  exift  in  contemplation  of  law,  and 
are  tranfmiflible  to  their  refpedlive  fuccefTors, 
in  whom  they  veft  immediately  on  their  af«- 
fuming  of  the  fame  chara(3:er,  are  frequently 
filled  fole  corporations.  But  it  inight  have 
been  better  to,  have  given  them,  fome  other 
denomination.     For,  except  the  incapacity  of 

H  h  4  purchafing 
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purchafing  in  *  mortmain,  very  few  points  c^' 
corporation  law  are  applicable  to  them.  The 
pow?r  of  making  valid  by-laws,  the  right  of 
cledling  p^w  and  of  rempviog-  old  members^ 
and  the  neceffity  of  a  commoii  jeal,  as  well  as  ^ 
pther  matters,  have  little  or  no  rektbn,  ex- 
cept to  corporations  aggregate.  Indeed  ""  al^ 
ecclefiq/Hcal  corporations,  whether  fole,  as 
iedx)rs  and  Vicars  individually,  or  aggregate, 
as  deans  and  chapters,  are  under  the  jurifdic- 
tion  of  the  ordinary,  as  viiitor.  Bat  ^his' 
authority  of  the  ecclefiaftical  judge  feedis. 
widely  to  differ  from  what  is  commonly  meant 
by  vifitatqrial  power.  For  it  is  lefs  of  the 
difcretionary  kind,  being  laid  under  many 
rules  and  redriftions;  and  is  not,  I  apprehend^ 
final  and  cbnclufive,  but  may  be  ^  appealed 

from, 

*  I  Inft.  2.  b.     X  Inft.  75, 

^  As  tht  manner  of  fuing  and  betog  fued.  The  capadtj 
alfo  of  taking  chattels  real  and  perfonal  in  fucceflion  is,  by  the 
general  rule  of  law,  confined  to  corporatioQs  aggregate,  (i  Inft. 
9.  a.  13  ed.  0.  I.) 

*  2  R.  A,  230. 
^  Burr.  567,  8. 

*  This  is  admitted^  (lord  C.  J.  Holt's  argnxnent  in  the  cafe 
of  Philips  V.  Bury>  in  2  Durn.  &  Baft  353.)  where  he  vifits  as 
ordinary:  but  it  is  ijud  to  be  otherwife,  where  he  vifics  €u  fatrtfii^ 
that  is,  I  fuppofe,  where  the  ordinary  happens  to  have  an  exprefs 
delegation  of  vifitatorial  power  by  die  ftacutes  of  the  foofider  of 
fome  ^/rm^ff^zry  corppr^tipn.  Thus  the  bifhopof  Wiochefter  is 
patron  and  vifitor  of  Magdalen  coUege,  Oxford,  by  nomination 
of  the  founder.    He  is  alfo  ordinary,  for  the  £te  of  the  college 
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ffom^  like  other*  fpiritual  fentences,  in  a  regu- 
lar feries  up  to  the  higheft  ecclefiaftical  court. 
This  therefore  appears  to  be  no  other  than  a 
part  of  the  ecclefiaffical  polity  of  the  realm. 
The  ^  dependence  of  deans  and  chapters  on 
^e  bifliopy  whatever '  it  might  formerly  have 
been,  is  very  much  reduced",  .  Thefe  mem- 
bers of  cathedral  and  collegiate  churches  (eem 
now  to  be  confidered  as  the  only  ecclefiaftical 
or  fpiritual  corporations  aggregate ;  and  per- 
haps have  been  fo  properly  ever  fince  the  refor- 
mation. Of  deans  *  and  chapters  I  have  made 
l&ention  in  a  preceding  ledure;  and  fhall 
here  add,  that  ^  if  fuch  bodies  prefcnt  their 
head^i  namely  the  dean,  to  a  benefice,  it  is 
.void,  but  one  of  the  prebendaries,  or  the  like, 

paay  be  prefente(p|. 

» 

I  now  proceed  to  lay  corporations;  which 
^e  divided  into  i .  eleemofynary,  and  2.  civil.  \ 

b  made  a  part  of  his  diocefe.  Bat  if  a  bifhop  founds  an  eleemo^' 
fyn^ry  corporation,  and  does  not  appoint  a  vifitor,  his  heir,  and 
not  his  facceflbr,  would  be  viiitor  and  patron :  the  patron agc» 
which  re/ultsfromfounderjhifi  and  is  fomeiimes  fo  caUedi  mufl  be 
by  defcent. 

'  2  Bum»  eccl.  latv.  Si. 

«  There  arc  various  forts  of  deans,  (i  Inft.  95.  a.  13  cd. 
n*  I.) 

^  Watf.  c.  XX.—  —So  it  has  been  hofden,  that  the  mayor 
and  aldermen  of  London  may  make  a  grant  to  an  alderman, 
l^ut  qpt  the  aldermen  and  city  to  the  mayor,  for  he  is  an  inte- 
gral part.     (2  Sal.  426.) 

I.  Ovcp 
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i«  Over  eleemofynary  corporations;  only^ 
as  it  appears^  that  power  of  viiitors  properly 
fo  called,  is  extended^  which,  fince  the  cafe  of 
^  Exeter  college,  has  been,  generally  ^  looked 
upon  final  and  CQncluiiYe^  and  exerciiable  in 
^  fqmmary  mode,  as  well  as  without  appeaL 
AU  eleemofynary  ^  corporations  mi^,  I  believe, 
be  included  under  the  name  of  hofpitals,  and 
colleges  or  fchopis.  And  in  refpeft  to  ■  vifi- 
torfhip,  th«re  feems  no  difcrimination  between 
colleges  and  hofpitals.  Both  of  thefe  founda?; 
tions,  as  well  as  ""  fchools  endowed,  are  to  be 
yifited  by  the  heirs  of  the  fpunder,  if  he  does, 
not  nominate  any  other  in  their  room.  Such  * 
right  will  defcend,tho  the  founder  is  ^lent  about 
it  in  his  life  time  i  and  it  is  not  in  his  ple&- 
fure  whether  there  fhall  be  any  vifitor  or  notj 
and  this  kind  of  power  was  Aot  introduced  by 
any  canons  or  conftitutions  ecclefiaftical,  but 
is  an  appointment  of  the  law;  and  it  arifeth 

*  Trin.  term  6  W.  &  M.  s  Lord  Raym.  5.  i  Vwt.  475. 
2  Durn.  &  Ball  346  &c. 

^  Burr.  2CO.  '  1  Lord  Raym.  6.-  • 

»  2  Durn.  &  Bail  ^i^i.—^U  is  faid  indeed,  (ibid.)  that 

the  ordinary  is  v  fitor  of/firitual  hofpitalsj  but.  there  feeanCme 

now  of  that  defcription. 
■  2  Wfi  J.  326, 

•  Sho.  ca.  pari.  45,    i  Vcz.  472,    z  Durn.  ic  Eaft  352* 

from 
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from  the  property,  which  the  founder  had  ii^ 
the  lands  affigned  to  fupport  the  charity. 
His  heirs  therefore,  in  perpetual  fucceffion, 
are  the  patrons  and  vifitors  of  fuch  corpora- 
tions as  fubfift  by  the  munificence  of  their 
anceftor;  and  thefe  '  vifitors  by  defccnt  may 
fupply  and  regulate  the  conftitutiou  of  them, 
where  it  is  defeftive.  But  the  "^  founder  may 
veft  or  fubftitute  fuch  vifitatorial  right  in  any 
Other  perfon  and  his  heirs,  or  in  a  folc  corpo- 
ration, as  the  bifhop  of  Winchefter  and  his 
fucceflbrs.  In  refpedt  to  fchools  it  is  pro- 
vided by  the  '  ftatute  of  charitable  ufes,  that 
fuch  endowed  feminaries  may  be  vifited,  and 
any  mifmanagement  redreffed,  (as  in  cafe  of 
other  eleemofynary  foundations)  by  commif-* 
fioners  appointed  under  the  authority  of  the 
great  feal,  where  no  fpecial  vifitors,  overfeers, 
or  governors  of  the  charity  are  affigned  by  th? 

f  Sho.  ca.  pari.  45.  4  Mod.  114.— ^And  the  crown,  U 
fccms,  may  grant  new  ftatutcs,  as  fatroH  of  colleges  of  royal 
foundation,  even  tho  the  general,  or  at  lead  a  fpecial,  right  of 
vifitation  ia  pWed  with.      (Str.  9^2,  3.    Fitzgib.  305  &c. 

4  Bro.  ca.  pari.  41  Ac.)  ^ 

9  a  Wms.  326. If  the  vifitatorial  power  is  transferred  to 

the  biihop  of  A,  not  by  the  name  of  John  &c.  the  grant  is  to 

him  in  his  politic  capacity,  and  it  is  not  ncceflary  to  meniioa  his 

fucceflbrs.     (Str.  913.     Fitzg:  jo8.) 
»  43EI.  C4.  §  1.3* 

founder^ 
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founder,  and  where  (perhaps  it  may  be  added) 
the  heirs  of  the  founder  are  unknown,  or  do  not 
qhoofe  to  a<9:.  But  it  has  been  '  determined, 
that  the  governors  of  a  charity,  in  whom  the 
legal  eftate  of  the  revenues  is  vefted,  are  not  ia 
right  thereof  vifitors  by  conftruftion  of  law« 
oot  being  exprefsly  fo  appointed.  In  fuch 
cafe  therefore  the  chancery  may  either  dele* 
gate  commiifioners  for  charitable  ufes,  accord^ 
ing  to  the  provifions  of  the  ftatute,  or  (which 
is  now  the  ordinary  courfe)  may  adt,,  without 
fuch  delegation^  and  exert  an  original  jurif« 
didion,  on  an  information  filei^  •  in  the;  name 
of  the  attorney^general,  on  behalf,  and  at  the 
inftigation  of  the  perfons  intitled  to  the  bene- 
fit of  the  charity,  called  on  this  occafion, 
^^  the  relators."  In  thefc  *  cafes,  when  the 
funds  are  more  than  fufiicient  to  anfwer  the 
benevolent  purpofes  particularly  prefcribed, 
the  common  pra6tice  of  courts  of  equity  is  to 
extend  the  charity  in  a  mode  confonant  to  ^^ 
general  intention  of  the  donor. 


•  z  Wins.  325.  Attorney-general  v*  Gaunt.  Arg.  Mich. 
Term,  1790. 

t  8  Co.  i3o*b.  &c.  Ambl.  ipc*  i.  201  &c.  2  6ro.492&c. 
■i.  ■■  This  is  calkd  <'  extending  the  charity  cf  fres."  An4  (bme- 
lioaes  a  charity  will  be  elLal^liihed  gr  frgs,  where  no  part  of  itcai^ 
take  place  prccifcly  according  to  the  i^ci£c  dire^^ons  of  <he 
founder* 

''■    •  Na 


I 


I 
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No "  technical  or  fet  form  of  words  is  ne- 
cefTary  to  conilitute  a  vifitor*  How  fiir 
therefore  vifitatorial  authority  may  arife  by 
conftrudtion  or  implication  may  be  in  fome 
meafure  judged  of  by  the  following  deciliom 
It  was'holden,  that  the  chancQJllor  of  the 
univeriity  of  Cambridge  was  general  vifitor  of 
Clare-hally  without  exprefs  words  of  appoint-- 
ment»  it  being  implied  from  various  branches 
of  the  vifitatorial  power  being  given  to  him, 
from  his  having  the  interpretation  of  the  fb.** 
tutes,  and  from  an  exprefs  exclufion  of  the 
founder's  heir.  For  diflindtion*  is  taken  be* 
tween  general  and  fpecial  vifitors.  Eleemoiy- 
nary  foundations  are  the  creatures  of  the 
founder.  It  has  therefore  been  laid  down  % 
**  that  he  may  delegate  his  power  either  ge- 
nerally or  fpecially,  and  may  prcfcribe  parti- 
cular modes  as  to  the  exercife  of  part  of  it. 
If  he  makes  a  general  viiitor  (as  by  the  words 
wjitatorjit)  the  perfon  io  conftituted  has  ajl 
'  incidental  power.  But  he  may  be  reflrained 
as  to  particular  inilances.     The  founder  may 


*  Barr.  190.  '  Barr.  20t.  T  Burr.  aoo» 

*  Therefore  he  may  deprive  for  contamacy^  tho  noc  fpecified 
in  the  ilatutes  at  a  caufe  of  deprivation,    (a  Dam.  ^  £aft 

J57*  8-) 


appoint 
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appoint  a  fpecial  vifitor  for  ^  particular  pur-« 
pofe^  and  no  farther ;  and  txlay  make  a  general 
vifitor,  appointing  an  inferior  particular  power 
to  be  executed  without  going  td  the  vifitor  in 
the  firft  inftancc."  On  *  another  occasion,  and 
in  another  court,  it  was  maintained  ••  Aat  the 
founder  may  give  a  general  power,  or  may 
limit  and  bind  by  particular  ftatutes  and  laws  j 
may  give  the  vifitor  power  of  altering  or  giving 
new  ftatutes,  or  may  reftrain  him  from  doing' 
it,  or  from  adting  according  to  aHy  other.  If 
the  power  to  the  vifitor  is  unlimited  and  xxtiv^ 
yerfal,,he  has  in  refped;  of  the  foundation, 
and  property  moving  from  the  founder,  no 
rule  but  his  found  difcretion.  If  there  are 
particular  ftatutes,  they  are  his  rule,  he  is 
bound  by  them ;  and  if  he  adts  contrary  to, 
or  exceeds  ^  them,  a  As  without  jurifdiAion  i 
the  queftion  being  ftili  open  whether  he  has 
afled  within  his  jurifdidtion  or  no^  if  not, 
his  ad:  is  a  nullity." 

It  feems  clearly  ^  fettled,  that,  in  colleges, 
an  ingrafted  or  annexed  foundation,  where  no 

•  1  Vcz.  47i. 

^  As  if  he  is  to  viiit  once  in  ^t  yearsy  and  he  comes  ofcener^ 
nnfirminoned^  the  proceedings  are  ^oram  Mtt  Judicmad  void^ 
(2  Darn,  k  £aft  348.} 

«  Burr.  191.  203.    I  Vcz. 79. 475. 

0  new 
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hew  fbtutes  are  given>  mud  follow  the  old 
inftitution,  be  coniidered  as  part  of  the  gene-^ 
ral  body,  and  fubjed  to  the  prior  right  of  vi-- 
fitatibn. 

There  are  however  fevcral  cafes,  refpeding 
thefe  deemofynary  corporations,  which  may 
call  for  the  interference  of  the  court  of  king's 
bench.  Firft  ^  where  it  is  doubted,  whether 
any  viiitatorial  power  exifts  in  the  perfon  ap-* 
plied  to  in  that  character ;  this  muft  be  fet- 
tled by  the  above-mentioned  tribunal,  which 
is  a  very  different  point  of  litigation  from  ar- 
raigning the  due  exercife  of  this  authority^ 
where  the  exiftence  of  it  is  not  called  in  quel- 
tion.  Secondly,  if  a  *  general  vifitor  (hould 
aifume  the  capacity  of  making  new  ftatutes, 
a  power  of  reftraiping  fuch  ufurpation  would, 
I  apprehend,  refiilt  to  the,  king's  bench.  And 
in  like  manner,  if  the-^  performance  of  a  truft 
is  to  be  decreed,  and  the  vifitor  fhould  be  in- 
competent to  do  complete  juflice,  a  court  of 
equity  mail  be  reforted  to.  To  this  head 
may  be  referred  difputes  in  which  third  per-^ 
fons  are  interefted^  as  where  a 'mandamus  was 


*  Burr.  15!.    T.  Jon.  174.  *  Sec  i  Vw.  473, 3. 

'  I  Vc».  473  ftc  «  Cowp.  378. 

applied 
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applied  for  to  compel  the  warden  of  a  college 
to  put  the  feal  to  aii  anfwer  in  chancery^ 
agreed  to  by  the  majority  of  the  fellows,  in 
a  fuit  to  compel  the  execution  of  a  leafe;  for 
the  vifitor  cannot  inforce  a  fpecific  perform- 
ance in  fuch  cafe ;  and  it  was  clearty  holden 
to  be  a  matter  not  within  his  province* 
Thirdly,  it  feems  the  fame  common  law 
judicature  may  interpofe  where  the  vifitor  is 
a  party.  Thus  ^  a  mandamus  being  directed 
to  the  bifliop  of  Chefter,  as  warden  of  Man- 
chefter  college,  requiring  him  to  admit  t 
chaplain,  he  made  return,  that  he  was  vifitor 
of  the  fociety :  and  upon  argument,  it  was 
holden,  that,  tho  a  mandamus  will  not  lie^ 
where  there  is  a  vifitor  free  from  obje<5Uon^ 
yet  here  the  two  offices  being  in  the  fame 
perfon,  there  is  a  temporary  fufpenfioit,  and 
the  king's  bench  mufl  exert  its  authority. 
For  a  *  vifitor  cannot  be  a  judge  in  his  own 
cafe,  unlefs  he  has  an  exprefs  delegation  of 


*  Str.  797- 

>  2Dorn.  &  Eaft  538,  9.  And  fee  %  t>drn«  &  Ead  t^ 
•— 345«  where  tht  vifitor's  power  was  reiii6ted  to  maldBg  choice 
of  one  of  two  perfons  retamed  to  Yam,  and  the  court  of  king's 
bench  granted  a  mandamas^  diredting  him  to  aA  accdrdii^  to  the 
limits  of  his  flatutable  authority :  in  which  cafe  the  vifitor's  a& 
famed  appointment  of  a  perfon  not  returned  to  him  was  confi'^ 
dered  ^is  not  a  viiiucorial  a£l«  \ 

iuch 


/ 
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luch  authority ;  and  that  would  be  a  ftrangc 
concefliori*     In  the  following  year  J  an  adl  of 
parliament  was  pafTed^  to  veft  in  the  crown 
the  vifitatorial  power  over  Mancheflcr  college^ 
whenever  the  wardenfliip  thereof  /hould  be 
holden  in  commendam  with  the  biOioprick 
of  Chefter.      Fourthly,  another  inftance  of 
partially  reftraining  a  vifitor  was  in  the  ^  cafe 
of  Dr.  Bentley,  mafter  of  Trinity  college  in 
Cambridge,  who  was  cited  before  the  bifhop 
of  Ely,  as  vifitor  over  the  fociety,  to  anfwer 
fixty-four  articles  charged  to  be  violations  of 
the  flatutes.      The  king's  bench  granted  a 
prohibition,  becaufe  the  biihop,  in  the  cita- 
tion, had  not  fet  forth  his  genuine  authority. 
But  the  houfe  of  lords,  on  a  writ  of  error, 
rcverfed  the  former  j udgment,  and  went  into 
the  confiderationof  thefeveral  accufations,  and, 
as  to  fome,  i;onfirmed  the  prohibition,  and^  as 
to  others,  allowed  the  bi(hop  to  proceed.    It 
was  indeed  in£Aed,  that  the  king  was  general 
vifitor,  and  the  bifhop  fpecial  vifitor  only^  biit 
the  king's  bench  was  of  a  different  opinion; 
aod^  in  this  refped^  their  ^judgment  feetns 

^  St.  2  G.  II.  t.  29. 

^  Str.  91 2«  3.    Fitzgib.  305  &c.    4  Bro.  ca.  part  41  &c. 

'  Yet  it  is  ffill  cpnfidered  as  anfettled^  who  is  general  vifitor 
of  that  libera]  and  illaftrions  feminaiy.  ever  prolific  Qf  enunrnt 
geiuBs,  worth,  and  learning. 

I  i  unimpeached* 
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« 

unimpeached.     The  decifion  therefore  of  the 

lords  in  parliament,  confidcring  the  bi(hop 

was   prohibited  as  to  forty  of  the  articles, 

fhcws  at  leaft,  that  tho  the  interpretation  of 

the  ftatutes  is  the  proper  province  of  a  vifitor,  ^ 

yet  there  may  be  extraordinary  cafes,  in  which 

even  charges  of  violations  of  ftatutes  may  not 

be  a  proper  fubjeft  of  his  jurifdiftion.    FifUi- 

ly,  if  a  ■  vifitor  declines  to  hear  an  appeal,  or  to 

give  any  judgment,  he  may  by  mandamus  be 

required  to  exercife  thofe  powers,  with  which 

he  is  invefted.     Laftly,  it  feems,  the  vifitor 

is   indeed  the  proper  judge  of  the  private 

ftatutes  and  domeftic  regulation  of  colleges; 

but  ■  where  the  public  laws  of  the  land  are 

difobeyed,  as  by  omitting  to  take  the  oaths  to 

the  government,   the  court  of  king's  bench 

will  .interfere,    notwithftanding   the  vifitor, 

and*  the  proper  mode  is  by  mandamus. 

2.  I  come  now  to  fpeak  of  corporations 
which  afe  called  crvtl,  as  oppofed  to  eleemofy- 
nary,  and  layy  as  diftinguifhed  from  ccclefiaf- 
tical  bodies :  and  under  the  prefent  clafs  the 
two  univerfities  muft  be  ranked.     It  is  true  % 


»  2  Dum.  &  Baft  338  &  n,  *  4  Mod.  241^ 

^  BuriW  ccgL  law,  t.  coOe^es* 


archbiihop 
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archbifhop  Arundel^  in  the  reign  of  Henry 
the  fourth,  obtained  a  fentencc  inroUed  in 
parliament^  and  archbiihop  Laud^  in  the  time 
of  Charles  the  firft  had  a  decree  of  the  privy 
council^  in  favour  of  their  metropc^tical 
right  of  viiitation  over  the  nniverfities.  But 
as  the  univerlities  are  now  confidered  as  civil 
lay  corporations,  the  foundation  of  thofe 
judgments  feems  to  fail.  Accordingly  ^  when 
Dr.  Bentley  was  deprived  of  his  academical 
degrees,  the  king's  bench,  on  the  ftate  of  the 
proceedings,  granted  a  mandamus  to  re-admit 
him :  and  juftice  Eyre  faid,  that  the  univcr- 
fity,  unlefs  they  had  a  viHtor,  are  certainly 
accountable  to  this  court*  Indeed  the  reafon 
relied  on,  at  pronouncing  final  judgment,  was» 
that,  there  being  no  averment,  that  the  pro* 
ceedings  were  according  to  the  courfe  of  the 
civilians,  they  mufl  be  intended  to  be  agree- 
able to  the  rules  of  the  common  law,  and  if 
fo,  this  court  would  interfere  (it  not  appearing 
that  the  party  could  apply  elfewhere)  and 
would  relieve  him  againil  the  fentence  of  de- 
gradation; which  had  the  radical  defeat  of 
being  paiTed  without  fummoning  him  to  make 
his  defence.     This  cafe  therefore,  it  was  faid, 

'  Str.  557«    Loid  lUyiiu  1334* 

li  2  would 
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would  fall  under  the  rules  for  the  removing 
of  members  of  other  corporatbus^  which  can- 
not be  done  without  fummoning  the  party, 
and  giving  him  ah  opportunity  of  being  heard. 
But  fuppofing  the  univerfity  had  fiipported 
their  proceedings  by  the  rules  :of  the  civil 
lawy  and  farther  that  this  had  been  a  reafon 
againft  the  interpofition  of  the  Icing's  bench, 
liiefe  fuppoiitions,  being  true,  would  not  efta* 
bliih  the  archiepifcopal  claim  of  vifitation ; 
neither  can  they  avail  to  fupport  that  of  the 
ordinary,  unlefs  it  could  be  fhewn  (in  contia<- 
did^ion  to  a  former  pofition)  that  the  uni- 
verfities  are  eleemofynary  corporations,  and 
likewife  not  of  royal  foundation.  However 
thefe  feem,  in  great  meafure,  fupcrfluous  in- 
quiries. For  in  a  much  later  "^  cafe,  an  ap- 
plication being  made  to  the  king's  bench  for 
a  mismdamus  to  admit  the  ^arl  of  Hardwidke 
High  ffaeward  of  the  univprfity  of  Cambridge, 
fuggefting  that  he  was  duly  dei^fi^  to. that 
office,  a  learned  and  r^fpefted  advocat(^  bro^ 
ther  to  the  earl,  in  one.  part  of  bi$  Oopiws 
argument,  infifls,,  that  the.  ^niverfitiefi  a^e  Myj 
not  (like  colleges)  d^emofynaryHOorporati^ns, 
which  puts  an  end«  he  iaid>  to  tla^  ri^t  o£ 

<  Burr.  1647. 

the 
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the  crown  to  vifit  them ;  and  the  court  agreed 
with  him^  and  declared,  that  whatever  might 
be  the  notion  in  fonder  times,  it  is  moft  cer«" 
tain  now,  that  the  corporations  of  the  uni« 
verficies  are  lay  corporations ;  and  that  the 
crown  cannot  take  away  from  them  any  rights 
that  have  been  formerly  fnbfifiing  in  themt 
under  old  charters  or  prefctiptive  ufage«  No, 
mention  appears  of  the  archbiihop's  claim  1 
nor  was  the  authmty  refiding  in  the  king's 
bench  much,  if  at  all,  cotatFoverted ;  and  that 
court  granted  the  mandamus  prayed  to  admi^ 
the  earl  of  Hardwicke,  thinking  itfelf  fouilded 
in  point  of  jurifdidion,  and  therefore. havings 
entered  into-and  weighed  th?  intrinfic  merits* 
and  juflice.  of  the  cafe^ 

Other  civil  lay  corporations  are  moftly  in*- 
ftitated  for  promoting  the  g^d  goverment  of 
cities  and  towns,  as  mayors,  aldermeni  bailifFsj 
commonaltyi  and  the  like,  or  for  the  encou* 
ragement  of  trade  and  commerce.  The  for- 
mer of  thefe  are  what  we  moft  commonly 
hear  of  before  courts  of  juftice,  in  litigations 
refpeding  their  corporate  capacity.  Civil 
Corporations,  properly  fpeaking,  ate  fubjeft 
to  no  viiitation.     It  is  faid  indeed,  that  they 

I  i  3  owe 
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owe  their  incorporation  to  the  king,  that  as 
founder  he  is  their  vifitor,  and  that  the  law 
hath  appointed  the  place,  where  he  is  to  exer- 
cife  this  jurifdiftion,  namely  the  court  of 
king's  bench.  Sir  William  Blackftone  '  juftly 
objefts  to  this  mode  of  confidering  the  mat- 
ter, that  as  the  Judgments  of  that  court  arc 
revifable  by  the  lords  in  parliament,  it  wants 
that  definitivenefs  of  fentcnce  which  is  an  ef- 
fential  ingredient  in  vifitatorial  power.  Befides, 
there  is  furely  very  little  *  fimilarity  between 
the  domeftic  and  difcretionary  authority  of  a 
vifitor,  properly  fo  called,  and  the  judicature 
cxercifed  on  thefe  occafions  in  the  king's 
bench,  which  is  poaBned  to  the*  flri<fl  rules 
tof  law,  not  only  in  its  decifions,  but  its  pro- 

Before  I  proceed  to  fi^ch  rights  of  corpo- 
lations  as  are  incidental  and  tacitly  implied, 
iiox  it  would  be  vain  and  fruitlefs  to  comment 
upon  .die  grants  fpecial.ly  contained  in  parti- 
cular xharters)  it  may  be  expedient  to  recol- 
left  ^  j)rinciple  laid  down  by  the  court,  in  the 


'  2  piack*  comm.  48 1« 

«  Sho.  ca«  pari.  45.    a 'Darn.  &  Eafl  338. 


•  •* 


■<• 


before- 
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before^menticped  cafe  '  of  lord  Hardwicke, 
'^  that  there  is  great  difference  between  a  new 
charter  granted  to  a  new  corporation,  who 
mufl  take  it  as  it  is  given,  and  a  new  charter 
given  to  a  corporation  already  in  bein^  and 
adting  either  under  a  former  charter,  or  pre- 
fcriptive  ufage.  The  latter  (a  corporation 
already  exifling)  are  not  obliged  to  accept  the 
new  charter  in  toto^  and  to  receive  either  all  or 
none  of  it.  They  may  aft  partly  under  it,  and 
partly  under  their  old  charter,  or  prefcription/* 
Whether  "  a  new  charter  hath  been  accepted, 
is  a  fa<3:  to  be  tried  by  a  jury*  Such  charters 
have  received  a  benignant  interpretation. 
Thus  *  a  power  referved  to  the  crown  of  amov- 
ing one  or  more  corporators,  in  a  charter, 
which  at  the  fame  time  provided,  that  the 
remaining  members  ihould  fill  up  the  vacant 
cies  occafioned  by  fuch  amotion,  muft  not  be 
conftrued  to  deftroy  the  whole  body  at  once^ 
^d  make  it  impoiIib|e  to  eledt  others. 


?  Bqrr.  1656, 

■  Sec  I  Durn.  &Eaft  S7$-r590.--— As  to  the  acceptance 
of  J.  ir.'s  proclamation,  (ifTued  to  accorapliih  whatever  was 
neceiTary  for  reiloring  the  old  corporations,  and  reviving  their 
franchifcs)  fee  the  cafe  of  Newlinj  againll  Francis.  3  Durn. 
&  Bail.  189—199. 

X  I  Durn,  U  EaiL  590.    2  Dam.  h  Eaft  568. 

Ii4  I.  Of 
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1.  Of  the  incidental  and  implied  pow^ts 
fublifting  in  this  fort  of  corporations,  a  prin- 
cipal one  is  that  ^'  of  cle<aing^  new  members 
in  the  room  cf  f  hofe  who  die,  or  are  removed'^ 
or  refign.  Therefore  *  if  the  king  oreate^ 
fuch  a'  corporation,  and  provides,  that,  when  a 
vacancy  happens.  It  may  be  filled  up  withifi 
eight  days,  there  may  be  an  e!e<5ion  after  that 
time  :■  or  if  he  ordain,  that'tjie  reftiaining 
members  may  appoint  a  new  officer,  the 
choice  of  the  majority  (hall  be  efFe<ftual. 
Here  I  muft  obfcrve  a  **  material' ^diftindion 
between  the  eledion  of  memifaeps  ■  of  parlia- 
itient  and  others,  wbofe  elediontnufirbe  pro« 
ceeded  to  on  a  particular  day,  and  tbtf  of  cc^*- 
porators,  where  the  l&e.  \&  ^ot  neceflary.  In 
the  former  cufe  there 'is,  nonway  af-  defeating 
the  cledlion  of  one  candldatei  biit  hy  voting 
for  another  i  in  the  lattfcr,  the  propofition  may 
be  in  thefe  terms,  *"  whether  fuch  a  perfonbe 
elected  alderman/'  and  a' negative  is. a  good 
vote.  In  *  eleddons  alfo  for  members  of 
parliament,  the  candidate^  who(e  return  is 
litigated,  is  bound  to  fupport  the  right  and 
title  of  his  voters.     But  as  to  corporation 

y  Sho.  ca.  pirL  45.  *  1  R  A.  5 13,  4.  ?  JWd.- 

Burr.  S4I-         *  ^  Cowp.  538, 9. 

.  ^  ^9FP-  503  &c.    I  DcrxL  &  £aft  4.  tu 

offices^ 
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offices,  fome  reftndions  gf  the  rule  have  taken 
pbce»  in  regard  to  entering  into  the  qualifica* 
tions  pf  the  eledlors,  who  voted  *at  the  elec- . 
tiont  the  validity  of  which  is  in  difpute.  For 
the  perfon  ^le&ed  is  at  leaft  not  bound  to  go 
into  the  original  qualification  of  any  cor]X)ra<- 
tor  defaBo^  and  in  pofTeffion,  who  voted  for 
him  at  his  eledtion^  efpecially  by  furprife  and 
without  competent  notice. 


2.  As  theft  corporations  have  a  right  of 
electing  new  members^  fo  they  have  the  **  like 
incidental  powor  of  anx>tion :  which  is  necef- 
fary  to  good  order  and  government.  In  re- 
fpedt  to  the  juftand  valid  cauies  of  disfranchife* 
ment,  it  may  be  remarked  %  that  if  a  corporal- 
tor  be  convided  of  any  atrocious  crime,  or 
infringes  his  duty,  as  fuch,  to  the  direct  pre- 
judice of  the  conununity,  he  may  be  removed; 
but  contumelious  words  will  not  be  an  available 
ground  for  fuch  proceeding,  tho  there  be  a 
cuflom  to  fupport  it;  and  generally  a  private 
and  perfonal  injury  to  an  individual  member 

*  Burr.  539.    Doogl.  149— >i6q« 

*  II  Co.  99.  a,     Carth.  176.     z  SaL  426,     2  LeF«  loo. 
Burr.  538. 
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will  not  warrant  fuch  expulfion.  It  has  alfa 
been  ^  determined^  that  abfence  from  four 
corporation  courts  holden  occa(ionaUy»  and 
one  upon  a  flated  day,  is  not  a  fufficient  caufc 
of  amotion  \  neither  *  is  bankruptcy. 

When  **  it  is  neceflary  to  give  notice  of  s^ 
corporation  meeting,  as  if  it  be  not  holden  on 
the  day  appointed,  every  individual  member 
muft  be  fummoned,  or  the  proceedings  will  be 
void.  And  '  if  there  be  a  regular  meeting 
for  one  purpofe,  as  the  election  of  a  mayor^ 
it  cannot  accomplifli  a  different  adl,  as  to  eledc 
an  alderman  or  commpn  councilman.  But  '^ 
if  a  meeting  be  regular,  a  protcft  againft  it, 
tho  by  a  majority  of  the  corporators  prefent, 
will  not  vacate  or  vitiate  the  proceedings.  If 
a  *  charter  appoints  a  certain  4ay  for  the  elec- 
tion of  a  mayor,  antiently  it  muft  have  been 
proceeded  to  at  that  very  time.  But  now  by 
ft,  1 1  G.  I.  c.  4.  §  I,  the  corporation  in  fuch 
cafe  fliall  not  be  diffolved,  and  is  allowed  to 

^  Burr.  540,  1.— Where  a  general  nonreiidence  is  flateci 
as  the  ground  of  amotion,  it  feenes  unnecefTary  to  have  given 
notice  to  come  and  refide^     (Doagl.  1 5  8.) 

s  Burr.  732.  '^Str.  1051.    Burr.731.  744* 

>  Lord  Raym.  1 355.  ^  Burr.  1017. 

^  8  Mod.  129.— ^-^Otherwife  the  nomination  was  in  the 
ciown.    (Burr.  1873.) 

the 
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the  day  following  to  make  the  elcAion,  If"* 
an  officer  defaSio  perform  a  corporate  or  ju- 
dicial aft,  as  )f  a  mayor  feal  a  bond,  or  a  fheriiF 
pronounce  a  fcntence,  their  proceedings  arc 
valid,  tho  they  arc  not  de  jure  qualified  for 
their  refpedtive  ffations.  But  "  being  fworn 
in  and  adling  do  not  conflitute  an  officer  de 
f alio  I  there  muft  have  been  an  eledtion; 
otherwife  he  is  a  mere  ufurper.  Laflly,  *  of- 
ficers, who  ought  to  be  annually  eledted,  may 
continue  to  adt  after  the  year  is  out,  till  others 
ve  chofen  in  their  room. 

Here  it  muft  be  noted,  that  there  are  twd 
modes  in  which  the  merits  and  validity  of  cor- 
porate eledlions  and  amotions  may  be  brought 
to  decifion  in  the  king's  bench ;  thcfe  con- 
tefts  being  ufually  incited  and  inflamed  by  the 
connexion  they  have  with  the  return  of  mem- 
bers of  parliament.  He  then,  who  appre- 
hends he  has  a  right  to  a  franchife  in  a  cor- 
poration, may  apply  to  the  above-mentioned 
court  for  a  mandamus  directed  to  the  proper 
officer  to  admit  him :  if '  the  return  (or  an- 
fwer  upon  record)  made  tc>  this  firft  precept 


m  Lut.  519.    2  Lev.  242.        *  Sir.  1090.       *  Scr«625« 
?  Str.  SS9- 

I  be 
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be  adjudged  Infufficient^  a  peremptory  man-^ 
damus  iiTues.  By  the  fl.  9  A.  c.  20  %  the 
profecutor  of  a  writ  of  mandamus  may  plead 
on  record  to  the^return  made»  and  put  in  iiSiie 
the  fa^  therein  contained^  in  order  to  their 
being  afcertained  by  the  verdidt  of  a  juiy4 
The  other  method  of  tryingcorporate  rights  ia 
by  what  is  called  ^^  an  information  in  the  na« 
ture  of  a  quo  warranto^''  being  an  accuiation 
calling  upon  the  defendant  to  (hew  6y  nobat 
warrant  or  authority  he  claims  to  exercife  a 
particular  office  or  franchife;  which  infor- 
mation is  not  to  be  filed  without  the  leave  of 
the  king's  bench.  In  '  former  times^  fuch 
leave  was  granted  as  almofl  of  courfe^  But 
now  the  court  will  confider  the  cxrcumftance; 
of  ^c  cafe,  and  will  not,  without  good  rca- 
fons,  difturb  the  peace  and  quiet  of  any  corpo^ 
ration,  which  the  ftatute  of  George  che  firft 
before  cited  was  pafled  to  protedl,  NeitWer 
will  the  court  permit  fuch  information  to  be 
filed  againft  a  corporator  after  an  unmolefted 
pofi^efiion  of  twenty  years:  apd  there  has  even 
appeared  an  inclination  to  contradt  fuch  time 
of  limitation.     It  feems  alfo,  that'  after  the 

«  See  Sir.  1053*  '  1  Qurn.  &  Eall  1  dec, 

death 
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death  of  a  mayor>  or  the  like,  it  is  not  allow-^ 
able  to  prove  that  he  was  ineligible,  in  order 
to  invalidate  his  z&% :  but  it  is  fufficient  to 
fbew  that  he  was  fuch  o&<x»de  faSlo,  which 
may  b«  evinced  by  the  corporation  books.— 
To  the  charge  in  the  information,  the  defcn^ 
dant  pleads  his  title  at  large  upon  the  record^ 
and  the  material  fads  being  ufually  found  by  a 
jury,  the  legal  refult  of  them  is  determined 
by  the  court* 

3.  ,A  third  incident,  which  aficfts  all  cor- 
porations aggregate,  is  to  have  a  common 7?w/ 
to  authenticate  their  proceedings,  and  to  prove 
that  what  is  done  is  the  afl:  of  the  corporate 
fociety.  For  '  in  general  a  corporation  ag- 
gregate cannot  do  any  aft  of  importance 
without  deed,  that  is»  fome  infhnment  under 
feal:  tho  there  are  many  exceptions  to  the 
rule* 

4.  It  is  incident  to  all  bodies  politic  to  Jke 
and  be  fued^  both  at  law  and  in  equity,  by 
their  name  of  incorporation.  £at  it  is  mani- 
it&^  ^at  this  muft  be  reftrided  to  particular 

•  I  fiift.  94.  b.  X3thed«  xu  3; 

flft-.j  .   '  aftions. 
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anions.  Thus  corporations,  as  fuch,  can 
neither  be  plaintiffs  nor  defendants  in  adtions 
of  aifault  and  battery* 

■ 

5*  All  corporations  tniif^  have  an  exprefs 
and  poiitive  '  licence  froni  the  king  to  take 
in  mortmain^  to  enable  them  to  purchafe  and 
hold  any  real  eilate.  Such  "*  corporations^  as 
are  not  particularly  retrained,  may  alien  both 
their  lands  and  goods,  whatever  cenfure  fuch 
condudt  may  juflly  deferve.  If  they'  part 
V(rith  all  their  poiTeilions,  it  is  no  diflblution  of 
the  corporation.  Bat  this  power  of  aliena- 
tion is  far  from  being  univerial  to  all  bodies 
politic.  Ecclefiaflical  and  eleemofynary  cor- 
porations are  put  under  confiderable  refbic^^^ 
tlonsy  even  in  regard  to  leafing  their  lands,  to 


<  Thefe  liceiices  ufttall/  or  iovariaUf  fpccify  tbe  amoant  in 
value  of  the  lands  conceded  to  be  fo  holden ;  which  muft  be 
conilrued  according  to  the  decreafed  value  of  money.  If  a 
Aither  licence  is  fought  for»  it  moft  paff  the  regdar  offices  I 
and  the  difcretion  of  the  attorney  general,  in  making  his  reportj 
will  perhaps  be  in  fome  meafure  guided  by  the  prefent  opulent 
\t$X£  and  numbers  of  the  corporatioi^  and  the  intended  nib  of 
the  augmentation  of  revenue* 

*  to  Ca  30.  b.  I  Sid.  162,-— A  mifappEcadon  of  the 
pnblic  money  may  be  the  fubjedof  an  application  to  the 
court  of  chancery,  but  is  not  a  ground  for  a  criminal  inferma- 
tion  to  be  granted  by  the  king's  bench.     (2  Dura.  U  EaJt 

) 
»  V»  Jon.  |68, 

prevent 
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prevent  the  iniquitous  impoverifliment  of  their 
fucceflbrs. 

6.  Laftly,  another  incidental  and  implied 
right  of  corporations  aggregate,  at  leaft  of  the 
civil  kind,  is  that  of  making  ^  by-laws^  or 
private  ordinances  for  the  due  regulation  and 
welfare  of  the  community.  Hereupon  it  has 
been  frequent  matter  of  litigation,  whether  a 
by-law  was  good  and  effeftual,  or  illegal  and 
void.  Tracing  companies,  if  they  affed:  to 
enaft  illegal  by-laws,  are  fubjeft  to  a  penalty, 
by  an  *  old  aft  of  parliament,  rarely,  however, 
inforced.  It  is  faid  in  a  "  reporter  of  no  great 
credit,  to  have  been  generally  aflerted  from 
the  bench,  that  every  by-law,  by  which  the 
benefit  of  the  corporation  is  advanced,  is  go©d 
for  that  very  reafon,  fuch  common  benefit 
being  the  true  touchftone  of  all  by-laws.  If 
this  doftrine  could  invariably  be  fupported, 
(which  on  the  contrary  is  very  liable  to  ex- 
ception) ftill  it  would  be  proper  to  feek  after 
more  explicit  criterions.  In  regard  then  to' 
appointments  and  eleftions ,  ^  it  is  a  good  by- 

y  Carth.  482.    Hob.  x\u  *  St.  19  H.  VIT.  c.  7. 

*  Carth.  ifi%. 

^  zXiVi,  252.    Ld.  Ra/m.  496.      Barr.  235. 

law^ 
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iaWf  .whi^  impofes  a  penalty  en  fcch  mem* 
bcrs  of  a  fraternity,  as  rcjcft  a  burdcnibaM 
office  of  ufe  to  the  community.  A  *  by-law 
may  aUb  reftrain  the  number  of  ekdorB  ;  bot 
not  ftrifcc  off  an  integral  part  of  them;  nci- 
thcr  can  it  nai^row  the  defcriptkn  <rf  ^  per- 
fons  eligible.  It  cannot,  however,  reftrain 
the  number  of  eleftors,  nor  diiqiialify  any  of 
them,  '  as  to  voting  for  members  of  parlia*. 
mcnt.  But  as  to  ^  owrporation  o^ces,  ai  by- 
law may  ordain  the  whole  nKxle  of  elefiion, 
where  it  is  not  regulated  by  charter,  and 
there  has  been  no  uniform  immemorial  uiagc. 
By-laws  may  be  inforced  by  moderate  pecu- 
niary penalties.  But  a  '  corporation  created 
by  letters 'patent  or  aft  pf  parliament,  cannot 
make  a  by-law  incurring  a  forfeiture  of  cer- 
tain wares  or  merchandizes,  without  an  ex- 
prcfs  delegation  of  fuch  power. — As  to  by- 
laws rcfpeding  trade,  if  they  are  for  the  im- 
provement of  a  manufafture,  if  they  fix  a 
market  f^r  fairly  viewing  comndodities,  and 
tend  to  avoid  public  inconveniences  and  nu- 
fances,  they  may  be  good.    But  if  they  cramp 

*  Barr.  1833.  *  3  I^««-  *  K**  «99- 

•  4  Inft.  4«»  49.  ^  3  D«ni-  &  ^^  iSj-'W' 
s  1  Darn.  Ss  £aft  iz^ 

trade 
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trade  in  general,  they  are  void.  Here  I  muft 
mention^  ^  that  a  by-law  to  exclude  foreigners, 
or  intruding  dealers,  Grangers  to  the  town,  is 
good,  if  it  be  only  to  inforce  a  precedent  cuf- 
torn  by  penalty.  But '  without  fuch  prece- 
dent cuilbm,  the  by-law  is  void«  It  may  he 
faid  alfo,  in  general,  that  a  by-law  ^  to  reftrain 
trade  is  Void,  efpecially  without  a  cuftom  to 
fupport  it;  But  if  the  by-law  be  only  a  ^  re- 
gulation of  trade,  it  may  be  valid.  Tho  a 
by-law,  in  reftraint  of  foreigners  exercifing 
trade,  miy  be  good  with  a  precedent  cujflom 
to  fupport  it,  "  yet  it  is  void,  if  the  penalty 
is  made  recoverable  by  a  ftranger,  that  is, 
not  a  member  of  the  corporation.  It  muft 
be  made  recoverable  "  by  the  corporation,  or 
fome  perfon  for  their  ufe,  as  in  London,  by 
the  chamberlain  of  that  city*  However,  •  ge- 
neral cuftoms,  in  aid  and  fupport  of  by-laws, 
may  include  new  things  and  objects,  which 
have  not  exifted  beyond  the  time  of  memory, 
if  they  are  within  the  rcafon  of  fuch  cuftoms. 


'  Bttrr.  1955,  ^  I  Wms,  184,5. 

*«  Burr.  12.  >  Burr.  1322.     Cowp.  270. 

»  1  Wilf.  233  &c.     2  Wilf.  266.    5  Co.  62.  b. 

n  Othenvile  ic  b  like  affigning  a  clfjk  inaSUn*    (|  Wilf, 

237-) 

•  Ld.  Raym.  499. 


K  k  — ^By-laws> 
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—By-laws,  which  are  calculated  to  '  prevent 
pufances  and  general  Inconvenience,  may  be 
good,  firom  the  regard  fhcwn  to  public  advan- 
tage. But  iuch  as  have  a  view  to '  private 
benefit  ate  void  i  for  they  are  in  the  nature  of 
nxonopolies. — It  is  not  neceflary  that  a '  mem- 
ber of  a  corporation  fliould  be  particularly 
apprifed  of  a  by-kw,  for  he  is  bound  tq 
take  notice.  But  generally  by-laws  *  affedl- 
ing  ftrangers  are  of  no  force.  Thus  a  '  by- 
lawy  that  all  ftrangers  coming  into  the  port  of 
London  fhould  employ  city  porters  to  carry 
their  goods,  was  determined  to  be  void.  *X 
(ball  here  recite  "  a  rule,  founded  on  a  libera] 
bafis  of  equity,  and  of  as  early  recognition  ^ 
the  eighth  year  of  Edward  the  firft,  namelyj 
that  if  the  majority  of  perfons  in  titled  to  a  eight 
of  conimon,  (who  are  not  a  corporation,  and 
fo  4^  not  indeed  fall  ftridtly  within  the  g^ne^ 


y  Skin.  380.  « R.  A.  364.  T  sii.  1^2. 

•aVciit33»34r 

*  1  Sal.  143.—- — Tbey  may  make  a  hyAzw,  that  none  hot 

freemen  (hall  be  porters:  bat  to  confine  ftrangers  to fach  s^s 
sre  city  porters,  is  unreafonaUr ;  firft,  becaafe  if  the  city  wtU 
mppoiiit  no  porters,  they  have  no  remedy  againft  the  dty  j  and 
fecondly,  ftrangeri  camiat  know  who  arc  city  portcxi^  sor  com- 
pel thein  to  fenre  them. 

•  Mo.  579. 

ral 
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ral  fubjeft  of  this  difcourfe)  agree  upon  a  by- 
law for  flopping  a  trench,  being  a  nufance  to 
their  common,  it  fhall  bind  all  the  common** 
crs,  tho  there  be  no  cuftom  to  fupport  it.  So 
a  *  pari(h,  tho  not  a  corporation,  may  make 
by-laws  for  the  better  performance  of  thofe 
dttties>  which  the  law  impofes  on  the  inhabi- 
tants.— Laftly,  it  may  be  remarked,  in  regard 
to  this,  as  well  as  other  corporate  rights, ' 
**  that  where  the  power  of  making  by-laws 
is  by  charter  given  to  a  feledt  body,  they  do 
not  reprefent  the  whole  community,  and 
therefore  cannot  aflume  to  therhfelves  what 
belongs  to  the  body  at  large.  Biit  where  the 
power  of  making  by-laws  is  in  th6  body  at 
large,  they^  may  delegate  their  right  to  a  fc-^ 
leiJt  body,  who  thus  become  the  reprefentative 
of  the  whole  community.*'— Where  the 
•  power  of  doing  corporate  afts  in  general  is 
not  explicitly  delegated  to  a  particular  num- 
ber, the  common  mode  is^  for  the  members 
to  meet  on  the  charter  days,  and  the  major 
part  of  thofe  prefent  to  do  the  a£t. 


*  I  Mod.  t94«  7  Bnr.  1837. 

*  Cowp.  250^  &  fee  Cowp.  538. 


K  k  «  The 
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.  The  kft  coniidoiation  refpedmg  corpora- 
tions is  tkeir  diflblution ;  *  which  may  faap« 
pen  by  the  natural  death  of  all  the  corpora^ 
tors,  and  by  the  voluntary  furrender,  and^ 
involuntary  forfeiture,  of  their  franchifcs, 
^ougfa  a  neglect  of  ufing  them  at  all,  oc 
ufing  them  illegally  aqd  unjuflly*  If  the 
judgment  in  thefc  projfecutions  be  for  the  dct 
iendant6,theformof  itis,^  "  that  the  liberties 
be  allowed;"  if  ""  otherwife,  and  the  parties 
hove  continued  pofleiiion  of  the  franchife  by 
wrong  from  the  beginning,  the  judgment  is, 
that  they  be  '*  oufied;,'*  that  is,  removed ;  but  if 
they  once  had  title  and  loie  it,  the  judg* 
Tttcnt  is,  ^'  that  the  liberty  be  feifed  into  the 
king's  hand^/'  The  prior  judgment  of  &i« 
fureis  called  a  judgment  ^ qwntfq\^  viz«  till 
the  court  ihould  farther  order :.  and  this :  wiU 
^eftually  ^  diflblve  the  corporation,  if  the 
parties  do  not  coose  in  and  avoid  it  the  iame^ 
or  at  the  far  theft,  the  next,  term:  an^  there 
is  no  u£e  in  a  final  judgment,  except  Xf>  (hew 
that  the    king  will  take  advantstg^  of  th;^ 


«  Burr.  1 867.  >  Co.  Ent.  535.  b,  . 

*  Yel,  192.     Co.  Ebtt.  fwo 'warranto^ 
<  2  Dura.  &  Eaft  567, 8, 


forfeiture^ 


Ibrftiturei  which  lie  may  likewiie  declarci 
by  the  grant  of  a  qew  charter.  Ji;idgment« 
againft  individual  member^  are  ufually^  calif 
ed  judgments  of  M  mfier^*  or  amotion.  Such 
^judgment  againil  individual  niembers^  tho 
they  are  the  whole  magiftracy  of  ti)e  city 
or  town,  aod  tho  they  all  die  after  fiich  fedu^ 
^on»  and  before  the  grant  of  a  |iew  charter^ 
has  been  hglden  nfot  tp  amount  to  a  compl^tp 
annihilation  of  the  corporation.  It  was  af-r 
ferted,  in  the  cafe  referred  to»  ^  that  they  were 
limbs  lopped  ofF^  but  not  vital  parts ;  that 
the  *  new  charter  revived  the  political  frame  \ 
and  it  became^  among  other  qualities^  in  titled 
to  the  credits^  and  liable  to  the  debts^  of  the 
old  corporation.  But  it  has  been  more  ^  re« 
cently  adjudged^  that  when  an  integral  part  is 
gone,  without  whofe  exiftence  the  corporate 
fundtions  cannot  be  exercifed,  and  there  are  no, 
means  left,  but  by  the  intervention  of  the 
royal  prerogative,  of  fupplying  that  integral 
part,  the  body  is  diflblved  as  to  the  gene- 
ral purpofes  of  its  creation,  and  the  king  i^ 
(:ompletely  ai^horifed  to  grant  a  new  char-* 


•  Barr.  1866.  ^  Ibid.  (869. 

f  Ibid.  1 87 1 .  ^3  Darn,  k  Baft  1 99^250* 


te?. 
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ttVf  reforming  the  confHtution,  as  well  as 
tenovating  the  powers,  of  the  revived  cor- 
)K>ratiQD« 


Having  now  finifhed  the  laft  propofed  fub« 
jedl  of  the  Firft  Part  of  this  courfe  of  lectures, 
I  fhall  in  the  next  lefture  enter  on  the  Second 
Part,  comprifing  a  view  of  our  Engliih  laws 
as  referred  to  Things,  or  Property* 


The  end  of  the  Firft  Part. 


•  ■ 
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